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U.S. 746; (65 S. Ct. 971). 


LOU EN ve SVE De rec Scena ai lel a a ee (C. C. A.) 82-1871; 3 S. & D. 358. 
118 F. (2d) 669. 

Ale oniqeinniper Oo: 4et al? — a= = + (0. &. A.) 16-657; 2S. & D. 158; 
56 F. (2d) 774; 64 F. (2d) 618; 291 U.S. 17-669; 2S. & D. 221; (S. C.) 

67; (54S. Ct. 315). 18-669; 2S. & D. 247. 

iiieneb ww risiey? ©o,,et al. a2. ss (C. C. A.) 81-1815; 3S. & D. 250. 
113 F. (2d) 437. 

Alle-Rhume Remedy Co., Inc., et al._-_-----~ (C. C. A.) 30-1613; 3 S. & D. 170. 
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Loughran, et al.) 
143 F. (2d) 481. 
Alainimun Co. .o1. Americ¢a_.—._—- ---=-.--_= (C. C. A.) 5-529, 1S. & D. 215; 
284 Fed. 401; 299 Fed. 361. 7-618; 1 S. & D. 260. 


1[Interlinear citations are to the reports of the National Reporter System and to 
official United States Supreme Court Reports in those cases in which the proceeding, or 
proceedings as the case may be, have been there reported. Such cases do not include 
the decisions of the Supreme Court of the District of Columbia, nor, in all cases, some 
of the other proceedings set forth in the above table, and described or reported in the 
Commission’s Decisions and the Commission publications entitled ‘Statutes and Deci- 
sions—1914-1929,” “Statutes and Decisions—1930—1938,” and “Statutes and Decisions— 
1939-1943,” which also include cases here involved, for their respective periods. 

The two earlier publications also include Clayton Act cases bearing on those sections 
of said Act administered by the Commission during the aforesaid period, but in which 
Commission was not a party. As above noted, they are respectively referred to as 
18. & D—, 2S. & D—, and 3 8S. & D—. For “Memorandum of Court Action on 
Miscellaneous Interlocutory Motions’ during the period covered by the second compila- 
tion, namely 1930-1938, see said compilation at page 485 et seq. 

2 For interlocutory order of lower court, see “Memoranda,” 28-1966 or 2S. & D. 487. 
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88 F. (2d) 547. 
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American” TODACCO CO n= oat oma) Soe ee (D. GC.) 5-558; 1 Si'&- D. 2393.68: 
283 Fed. 999; 264 U. S. 298 (44 S. Ct. C.) 7-599;158. & D. 341; (C.C. 
336); 9 F. (2d) 570; 274 U. S. 548°. A.) 9-653; 1S. & D. 483;(S. C.) 
(47 S. Ct. 663). 11-668; 1S. & D. 615. 
America’s Medicine, ete. (Harry 8. Benham) (D. C.) 29-1629; 3S. & D. 642. - 
Anchor Hocking Glass Corp., Laneaster, Ohio, (C. C. A.) 34-1789; 3 S. & D. 426. 
et al. * 
124 F, (2d) 187. 
Antisepto Products Co., ete. (Edward L. (D. C.) 29-1687; 3 8S. & D. 649. 
Jenkins, et al.) 


YA ec jer Eee) OTe iO vate A ee ce ae (C. C. A.) 40-921. 
149 F, (2d) 424. 

ATOCUCH ING, Se ClGNe fe ee (C. C. A.) 28-1894; 3 S. & D. 59. 
101 F. (2d) 718. | 

Arkansas Wholesale Grocers Ass’n___-______ (C. GC. A.) 11-646; 1 8, & D. 598. 
18 F. (2d) 866. 

Apmand Gomelne..9 taal ws4 ee FS ee (C. C. A.) 21-1202; 28S. & D. 310; 
78 FW. (2d) 707; 84 F. (2d) 973. 22-1155; 2S. & D. 352. Sy 

ATIMOUPICCO,? ee Se a a Bie (C. C. A.) “Memoranda,” 20-745. 

PADIS CNC WIND VIN We tet CUI Oren ae eee es (C, A. of D. C.) 24-1601; 28. & 
88 F, (2d) 776. D. 874. 

Arnold Stone *Comiswiesk ley lake wialte ae (C. C. A.) 15-606; 2 S. & D. 128. 


49 F, (2d) 1017. 
Aronberg, Harl (Positive Products Co., ete.)_ (D. C.) 29-1684; 3 8. & D. 528; 
132 F. (2d) 165. (C. C. A.) 85-979; 3 S. & D. 647. 
Aron Morris, et al, (Globe Printing Co.)___ (D. C.) 36-1130; 3 S. & D. 560. 
50 F. Supp. 289. 


8 Interlocutory order. See also 1S. & D. 721. 
‘For interlocutory order, see “Memoranda,” 28-1965 or 2 8. & D. 485. 
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U. 8. 587 (54 S. Ct. 582). 18-691; 2S. & D. 267. 
PME CLOOMmAg COT eer Yee ee Sa Se (C. C. A.) 18-680; 2 S. & D. 256. 


69 F. (2d) 36. 
Artloom Corp. v. National Better Business (D. G.) footnote, 15-597. 
Bureau, et al. 
48 F. (2d) 897. 
Associated Laboratories (Milton Irwin, et al.) (C. GC. A.) 38-906. 
148 F. (2d) 316. 
Associated Laboratories, Inc.______________ (C. C. A.) 41-419. 
150 F. (2d) 629. 
Associated News Photographic Service, Inc. (C. C. A.) 35-978; 3 S. & D. 527. 
et al. 
Atlantic & Pacific Tea Co., The Great______ (C. C. A.) 29-1591; 3 8S. & D. 146. 
106 F. (2d) 667. 
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326. 

Aversbarriet Hubbard, ine! 2. -.----_. _ (C. C. A.) 10-754; 18. & D. 569. 
15 F. (2d) 274. 
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260 Fed. 472. 
Battle Creek Appliance Co., Ltd.__---_-__ __. (C. C. A.) 21-1220; 2: 8S. & D. 327. 
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28-1958, 3 S. & D. 110; 29-1574; 
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264 Wed. 885; 257 U. S. 441 (42 S. Ct. (S. C.) 4-583; 18. & D. 170. 
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5 For interlocutory matter, see “Memoranda,” 28-1968 or 2S. & D. 489. 

6 For interlocutory order, see ‘“Memoranda,” 20-744 or 1S. & D. 720. 

7For order of Circuit Court of Appeals on mandate, see “Memoranda,” 20-741 or 
1S. &D. 189. 
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299 Fed. 468. ; 
Benham, Harry 8S. (America’s Medicines, (D. C.) 29-1629; 3 S. & D. 642. 
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® Interlocutory order. See 1S. & D. 722. 
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103 F. (2d) 304; 104 F. (2d) 855; 115 29-1568; 3S. & D. 125; 31-1870, 

F. (2d) 178. 3S. & D. 298. 

California Rice-Industry=-. = = (C. C. A.) 28-1912; 3 S. & D. 74; 
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9 For interlocutory order, see “Memoranda,” 20-743 or 1S. & D. 716. 
10 For interlocutory order, see “Memoranda,” 20-744 or 1S. & D. 719. 
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113 F. (2d) 583. 81-1846; 3 S. & D. 277. 

Lee, U. S. v. (Sherwin et al. v. U. S.)__-____ (D. C.) (C. GC. A.); footnote, 


290 Fed. 517; 297 Fed. 704 (affirmed 268 6-559; 1S. & D. 1006. 
— U.S. 369; 45 S. Ct. 517). 
Leisenring, Edwin L., et al. (U. S. Drug & (D. C.) 30-1701; 3 S. & D. 666. 
Sales Co., ete.). 


Meise eurivas, Tie 92 2p ee (C. C. A.) 39-718. 
145 F. (2d) 976. 

BES TOS ye OTR 2 [ee a eae ale aes a (C. C. A.) 4595; 1S. & D. 181. 
277 Fed. 756. 

MeVOLes 0. Cla ai Urns Use ro (D. C.) 33=1883; 3 S. & D. 728. 

Dewy erug nen: vs 7s 2s (DC) 28-1901 BAS. &) Dy 688, 

Liberty Co., ete. (Joe B. Hill et al.)_----_-__ (C. C. A.) 34-1800; 3 S. & D. 486. 
124 F. (2d) 104. 

iohthouses Rug, Coz. 222 8.08. eee (C. C. A.) 18-587; 1S. & D. 1172. 
35 F. (2d) 168. 


Lipman, Michel, et al. (J. Silverman & Asso- (C. ©, A.) 40-883. 
ciates, etc.) 
148 F. (2d) 8238. 
Ti pIeOttLOOu Jibs oe (C. C. A.) 36-1158; 3 S. & D. 584. 
137 F. (2d) 490. 
Liquor Trades Stabilization Bureau, Inc., et (C. C. A.) 33-1780; 3 S. & D. 377. 
al. 
121 F, (2d) 455. 


Loose-Wiles Biscuit -Co__-_-+__----------~-- (C. CG. A.) 7-608; 1 S. & D. 345. 
299 Fed. 733. 
Warillards Conn Pat sk 49.8 Geer 8 (D. C.) 5-558; 1 S. & D. 289; 
283 Fed. 999: 264 U. S. 298 (44 S. Ct. (S. C.) 7-599; 1S. & D. 341. 
336). 


Loughran, Mrs. Alma, et al (Alma’s Home (C. C. A.) 38-919. 
Made Candies. ) 
148 F. (2d) 481. 
Lustberg, Nast & Co., Inc__--_--~--_----_-- (C. C. A.) 38-895. 
lovtlemeAmarewe dct alee as (C. C. A.) 39-693. 


22 For interlocutory order, see “Memoranda,” 20-744 or 1S. & D. 721. 
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Macfadden Publications, Dich pce Bice Ree iS) (C. A. of D. C.) 18-605; 2S. & D. 


37 F. (2d) 822. 
Macher Watch & Jewelry Co., etc__--_----- 

126 F. (2d) 420. 
NASTICCOU CO. gLNG!, SURES Oe ae 
Mailer! Cone ines i) Jz 22> 2 es See ee 
 Maisele trading ost; nei 22-5" = x 
77 FE. (2d) 246; 79 F. (2d) 127; 84 F. 

(2d) 768. 


65. 
(C. C. A.) 84-1835; 3 S. & D. 467. 


(D. C.) 40-958. 
(D. C.) 31-1891; 3 S. & D. 691. 


(C. C. A.) 20-725; 2 8. & D. 292; 
21-1212; 2 §. & D. 319; 23- 
1881; 2 8. & D. 355. 


Maison Pichel (D. C.) footnote, 18-663; 2.8. & 
D. 266. 


Maloney Oil & Mfg. Co. (Sinclair Refining (C. C. A.) 4-552; 18. & D. 145; 


Go. et al.). (S. C.) 6-587; 1 S. & D. 306. 
276 Fed. 686; 261 U. S. 463 (48 S. Ct. 
250). 
Mandel Brothers, Inc., et al-_-_------~----- (C. C. A.) 32-1886; 3 S. & D. 371. 
March of Time® Candiess Ines? _— 222" (C. C. A.) 29-1557; 3 S. & D. 116. 
104 F. (2d) 999. 
Miairie tba Mil oad COS as oe es Sh eee (C. C. A.) 15-618; 2 S. & D. 129. 
50 F. (2d) 641. 
Marquette Cement Mfg. Co___-_--------_-- (C. C. A.) 40-869. 
147 F. (2d) 589. 
Marshall’ Mield-& @o0.; et-alz_._*=*_- S12 ss (C. C. A.) 32-1886; 3 S. & D. 371. 
Martha Beasley Associates (J. V. Cordes et (D. C.) 29-1621; 3 S. & D. 635. 
al.) 
Martoccio Co., F. A. (Hollywood Candy Co.) (C. C. A.) 24-1608; 2 S. & D. 381. 


87 F. (2d) 561. 

Masland Duraleather Co., et al__-__-__-____ 
34 F. (2d) 733. : 

Mavers: ©o.."INne, Ly tO AF oe 2 Se ee 
97 F. (2d) 365. 

Maviard oCoaly Co.4s se ee 

22 F. (2d) 873. 


(C. C. A.) 18-567; 1S. & D. 1155. 


(C. C. A.) 27-1675; 2 S. & D. 460. 
(S. C. of D. C.) 8-555; 1S. & D. 
60; 6-575; 1S. & D. 294; (C. A. 
of D. C.) 11-698; 1S. & D. 647. 
May's’ Cut Ratesbrug Come _-8 er ee (D. C.) 80-1718; 3 S. & D. 676. 
May’s Cut Rate Drug Co. of Charleston_____ (D. C.) 80-1710; 3 S. & D. 674. 
McAfee Candy Co., ete. (Joe B. Hill et al.)_ (C. C. A.) 34-1800; 3S. & D. 486. 
124 F. (2d) 104. 
McKewen, George Earl, et al. (Herbal Medi- (D. GC.) 31-1918; 3 S. & D. 726. 
cine Co.). 
McKinley-Roosevelt College of Arts and 
Sciences. 
Mehean «& ‘Son, “Ateet @l2t ts ee 
84 F. (2d) 910; 94 F. (2d) 802. 


(C. C. A.) 32-1878; 38. & D. 364. 


(C. C. A.) 22-1149; 28. & D. 347; 
26-1501; 2 S. & D. 439; 31- 
1828; 3 S: & D. 261. 

(D. C.) 32-1907; 3 S. & D. 726. 

(D. C.) 36-1173; 3 S. & D. 734. 

(C. C. A.) 6579; 1S. & D. 298. 


Mells Manufacturing Co., U. S. v 

Melster Candy Co., U. S. v 

Mennen + Cov? Seth Sn 0 i ua Se 
288 Fed. 774. 


*8 For order of the Supreme Court of the District of Columbia, denying petition for 
writ of mandamus etc., see ‘“Memoranda,” 20-742 or 1 8. & D. 704. 

*4Hor order of the Supreme Court of the District of Columbia on mandate from Court 
of Appeals of the District of Columbia, see “Memoranda,” 20-742 or 1 8. & D. 650. 

25 Wor interlocutory order, see “Memoranda,” 20-743 or 1 8. & D. 715. 
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Mentho-Mulsion, Ine, et al______ (C. C. A.) 32-1868; 8 S. & D. 355. 

Merit Health Appliance Co. (George S. Mo- (D. C.) 82-1900; 3 S & D. 715. 
gilner et al.). 

MirgiewWest. Mills Mie a, foun 8 ee (C. C. A.) 25-1688; 2 8S. & D. 407. 

90 F. (2d) 728. 

Mid-West Portrait Service, etc. (Cornelius P. (D. C.) 36-1171; 3 S. & D. 732. 
ManiSehaackugr) -UNigsis 2 ete 

Mid-West Sales Syndicate, ete. (Cornelius P. (D. C.) 36-1171; 3 8S. & D. (82: 
Van Schaack, Jr.), U. S. v 


Midwest Studios; Inc., U. S. v__________. __ (D. C.) 841869; 83 S. & D. 729. 
Miles aboratories,) Inca 226 2) os (D. C. of D. C.) 86-1148; 3S. & 
50 F. Supp. 4384; 140 F. (2d) 683. D. 575; (C. A. of D. GC.) 38-836. 
PilleraOorconares Ne =e. 8 Te tas ee (C. C. A.) 27-1678; 2 S. & D. 464. 

97 F. (2d) 563. 
Maer R Tue aC O 27.8 fae eel eee (D. C.) 31-1908; 3 S. & D. 706. 
MoillersWard J: GAmpber-Ita) 22: (C. C. A.) 21-1223; 2 §. & D. 829. 
Millers National Federation, et al__________ (S. C. of D. GC.) 10-739; 1S. & D. 
' 23 F. (2d) 968; 47 F. (2d) 428. 554; (C. A. of D.C.) 11-705; 


1S. & D. 654; (S. GC. of D. C.) 
14-675 (footnote); (C. A. of 
D. C.) 14-712; 2S. D. 110. 


Millinery Creators’ Guild Inec., et al________ ((C. C. A.) 30-1619; 3.8. & D. 175; 
109 . (2d), 175; 312-U. S.469 (61 S. Ct. (S.-C.) 32-1865; 3 S. & D. 352. 
708). 
Mills Novelty Co., et al., U. S. ex rel________ (S. C. of D. C.) 22-1187. 
Minneapolis, Chamber of Commerce of, et (C. C. A.) 4604; 15S. & D. 193; 
eile 10-687; 1 S. & D. 502. 
280 Fed. 45; 18 F. (2d) 673. 
MInteTEM ET OLHeCrs ete. = 55 Pie ee (C. C. A.) 28-1885; 3 8S. & D. 51. 
102 F. (2d) 69. 
Mishawaka Woolen Mfg. Co_____-__-__--__ (GC. OC. Aly SHOD15=55Ts LIS.4& D. 
283 Fed. 1022; 260 U. S. 748 (48 S. Ct. 288. 
247). 
NMepie Holloway & Co. et alt 2 eee (C. C. A.) 22-1149; 2 S. & D. 347, 
84 F. (2d) 910. 439; 31-1829; 3 S. & D. 268. 
Modern Hat Works (Jacob Schachnow)---_ (C. C. A.) 82-1875; 3 8. & D, 361. 
Modern Marketing Service, Inc., et al__-_-- (C. C. A.) 40-938. 
149 F. (2d) 970. 
Modernistic Candies, Inc., et al__--_------- (C. C. A.) 89-709. 


145 F. (2d) 454. 
Mogilner, George S., et al. (Merit Health (D. C.) 32-1900; 3.8. & D. 715. 


Appliance Co.). 


Moir, John, et al. (Chase & Sanborn)*_____ (CG. C. A.) 10-674; 1 S. & D. 489. 
D2 eH. (ed) 22. 

Montebello Distillers, Inc., U. S. v_--------- (D. C.) 382-1908; 8 S. & D. 726. 
“Moretrench Corp-------2------------------ (C. ©. A.) 84-1849; 8 S. & D. 480. 
127 F. (2d) 792. 

Morrissey &:Cow Chas. A.,) ete. --___---_--_ (C. OC. A.) 14-710; 2.8. & D, 118. 

47 F., (2d) 101. 
REGEOMMIS dhe OOme san 2 Shes ae Sees st ae (CG. GC. A.) 30-1666; 3S. & D. 215. 


26 Wor interlocutory order, see “Memoranda,” 20-744 or 1S. & D. 719. 
27 Wor interlocutory order, see “Memoranda,” 20-744 or 1S. & D. 718. 


XXX FEDERAL TRADE COMMISSION DECISIONS 


Moss, Inc., Samuel NAS ae te eee (C. C. A.) 40-885. | 
148 F. (2d) 378. 
Motor Equipment Specialty Co. (Hiram Bar- (D. C.) 86-1174; 3 S. & D. 734. 


ber), U.S. v. 
Mullers&uCo7 bs Bat etrals=s2 5 eee we (C, C. A.) 38-868. 
142 F. (2d) 511. 
MutialsPrinting, ©o:, Uris On =2sa2e—- ae (D. C.) 32-1909. 
National Association of Counter Freezer (S. C. of D. C.) 22-1187; 28. & 
Manufacturers et al. D. 337. 
National Biscuit. Corie 2) 206s = se es (C. C. A.) 7-603; 1 S. & D. 345; 
299. Fed. 733; 18 F. Supp. 667. (D. GC.) 24-1618; 2 S. & D. 390. 
National=Biscuit, Cos) UAS, 02 ___=_---_ (D. C.) 27-1697; 2 8S. & D. 477. 
25 F. Supp. 329. 

National CandyaG0 =~. 3 (C. C. A.) 29-1557; 3 S. & D. 116. 
104 F. (2d) 999. 
National Harness Mfrs. Assn__-__-_---_-_-- (C. C. A.) 4-589; 1S. & D. 47; 

261 Fed. 170; 268 Fed. 705. 3-570; 1 S. & D. 86. 
National Kream Co., Inc, and National (C. C. A.) 27-1681; 28S. & D. 466. 
Foods, Ine. 


National Merchandising Co., etc. (Perce P..(D. C.) 35-958; 3 S. & D. 510. 
Green et al.). 


National Optical Stores Co. et al_____--__-- (D. C.) ‘Memoranda’ 28-1970. 
National] Press Photo Bureau, Inc. et al___ (C. C. A.) 37-799; 3 S. & D. 594. 
National Silver Cos sso) 355 tae ee et (C. C. A.) 24-1627; 2S. & D. 399; 

88 F. (2d) 425. 28-1957; 3 S. & D. 109;  30- 


1675; 3 S. & D. 223. 
National Supply Co., ete. (Perce P. Green 35-958; 3 S. & D. 510. 
et al.). 


Neff, George G. (Prostex Co.)_____-________ (C. C. A.) 32-1842; 3S. & D. 3382. 
117 F. (2d) 495. : 

New Jersey Asbestos Co__-__-__----__--_-- (C. C. A.) 2-553; 1 8S. & D. 51. 
264 Fed. 509. 


New York Premium Novelty Co. (Alexander (C. C. A.) 34-1789; 3S. & D. 426. 
Weiler et al.). 
INGE IOtES aint UO) Soe 2 eet es ORE Le ee (C. A. of D. C.) 34-1840; 3 S. & 
D. 472. 
Non-Plate> Engraving (Co42_ 2) ae ee -(C. C. A.) 15-597; 2S. & D. 115. 
49 F. (2d) 766. 


Norden Ship Supply Co., Inc., et al (Winslow (C. C. A.) 4-578; 1S. & D. 166. 
et al.). 


277 Fed. 206. i 
Normandie et Cie (John H. Davis et al.)___ (C. G. A.) 84-1833; 3 S. & D. 465. 
Northam Warren Corps 4:2 t22 oe a (C. C. A.) 16-687; 2 S. & D. 187. 

59 F. (2d) 196. tee 
Nulomoline “Coetit sate jE a 2 ee Ss (C. C. A.), footnote, 3-542;1S8S. & 

254 Fed. 988. D. 35; “Memoranda,” 20-740. 
Oberlin, Robert C. (Research Products Co.)_ (D. ©.) 29-1626; 3 S. & D. 640. 
Ohio Leather “C05 S28 ae see (C, G. A.) 4699; 1S. & D. 724. 

45 F. (2d) 39. 


*® For interlocutory order, see ‘Memoranda,’ 20-743 or 1 S. & D. 716. 
29 For interlocutory order, see “Memoranda,” 28-1965 or 2 S. & D. 485. 
20Wor interlocutory order, see “Memoranda,” 20-745 or 1S. & D. 724. 
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Oliver Brothers, Inc!,et al. £) 2. 3 (C. C. A.) 28-1926; 83 S. & D. 86. 
102 F. (2d) 763. 

Omega Manufacturing Co., Inc, et al_______ (D. C.) 30-1717; 3 S. & D. 679. 

; Oppenheim, Collins & Co., Inc., U. S. v______ (D. C.) 383-1833; 3 S. & D. 729. 

Oppenheim, Oberndorf & Co. (Sealpax Co.)* (C. OC. A.) 9-629; 1 S. & D. 409. 


5 F. (2d) 574. 

Ostermoor & Co.) Ine. 12) 1). isso es (C. ©. A.) 11-642; 1S. & D. 589, 
16 F. (2d) 962. 

Ostler. Candy Geo8 1.4 0 0 ot. (C. ©. A.) 29-1584; 3 S. & D. 189. 
106 F. (2d) 962. 


Ozment, (Ce J Geteshns wane ok ye (C. C. A.) 22-1135; 2S. & D. 335. 
Pacific States Paper Trade Assn. et al______ (C. C. A.) 8-608; 1S. & D. 384; 
4 F. (2d) 457; 273 U. S. 52 (47 S. Ct. (S.C) 11-686; 1 S. & D..583; 
255) ; 88 F. (2d) 1009. (C. C. A.) 24-1681; 2 S. & D. 
402. 
Pare:@o. Inc, The By R4y UA Shoe 22222 (D. C.) 36-1175; 3 S. & D. 734. 
Paramount Famous-Lasky Corp.*___________ (C. C. A.) 16-660; 2 S. & D. 161. 
En Otaks (20) 952: 
Partams Corday;UIneio! .) 01) oh (C. C. A.) 83-1797; 3 S. & D. 392. 
120 F. (2d) 808. 
Park ime.- Philip iRi7et ala.) (C. C. A.) 36-1155; 3 S. & D. 581; 
136 F. (2d) 428. (C. C, A.) 38-828. 
Parke, Austin & Lipscomb, Inc., et al_______ (C. C. A.) 38-881. 
142 F. (2d) 437. 
Pearsall Butterns@ol,! Bi 8.242. 22 ee ae ee (C. C. A.) 6-605;.1 S. & D. 324. 
292 Fed. 720. 
Pease: @o.4@ iet tali£ 220) w= ae (C. C. A.) 38-840. 
142 F. (2d) 321. 
Pep Boys—Manny, Moe & Jack, Inc__--_--_- (C. C. A.) 83-1807; 3S. & D. 401. 


122 F. (2d) 158. 
Perfect Reconditioned Spark Plug Co., The, (C. C. A.) 32-1891; 3S. & D. 875. 
et al. 


Perfect Voice Institute et al_____-__--_--_- (C. C. A.) 35-975; 3 S. & D. 524. 
RCT ae Clg gt ern ee = BE ee (C. C, A.) 40-878. 
150 F. (2d) 757. 
Perma-Maid Go. Ine: _! 2) =) es (C. C. A.) 338-1808 ; 3 S. & D. 397. 
121 F. (2d) 282. 
Peterson, .W.. Hijet “al_i 2) 2) (C. C. A.) 84-1789; 3S. & D. 426. 


124 F. (2d) 187. 
Petrie, John (B-X Laboratories and Purity (D. C.) 29-1643; 30-1727; 3S. & 


Products Co.), U. S. v. D. 723. 
Phelps Dodge Refining Corp. et al__--_-__-- (C. C. A.) 37-828; 3 8S. & D. 621. 
139 F. (2d) 393. 
Philip Carey Mfg. Co. et al__-__----------- (C. C. A.) 12-726; 1S. & D. 687. 
29 F. (2d) 49. 
Philip; Re Parks ine? Sets al2== -2S ee  ae (C. C. A.) 86-1155; 38S. & D. 581. 
186 F. (2d) 428. (CO. C. A.) 38-828. 


Pioneer Advertising Co., ete. (Cornelius P. (D. C.) 36-1171; 3 S. & D. 782. 
Van Schaack, Jr.), U.S. v. 


31 For interlocutory order, see “Memoranda,” 20-743 or 1 S. & D. 717. 
82 For interlocutory order, see “Memoranda,” 20-744 or 1 S. & D. 720. 
33 or interlocutory order, see “Memoranda,” 28-1967 or 2 8. & D. 487. 
84 Wor interlocutory order, see “Memoranda,” 20-743 or 1 S. & D. 716. 
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Pittsburgh Cut Rate Drug Co_.------------ (D. C.) 80-1707; 3 S. & D. 671. 


Pina RUMI Cee a eee ne ee eee (D. G.) 38-1827; 328. & Ds 412: 
40 F. Supp. 119; 126 F. (2d) 601. 728; (C. ©. A.) 34-1887; 3 S. 
& D. 468. 
Plantation Chocolate Co., Inc., U. S. v-—---- (D. CG.) 82-1908; 3 S. & D. 727. 
Ponder iixtitachuCose === 2 ere ee ee (C. GC, A.) 86-1101; 3 S. & D. 534. 
Positive Products Co., etc, (Earl Aronberg)- (D. C.) 29-1634; 3 S. & D. 647; 
132 F. (2d) 165. (C. C. A.) 85-979; 3 S. & D. 528. 
Post Institute Sales -Corp., et al__--------- (C. C. A.) 89-693. 
RoweskumberiiCo:,. Thos, Hs. ss = 28 = (C. C. <A.), footnote, 16-684 ; 


“Memoranda,” 20-739. 


“= Roy: one dethalesa ae £44 ota Pea 2 ee (CG. C. A.) 84-1790; 3S. & D. 427. 


124 F. (2d) 398. 
Premium Sales Co;, ete. (Mitchell A. Bazelon (C. C. A.) 34-1806; 3S. & D. 441. 
et al.). 
Preparation Training Institute__.._.________ (C. C. A.) 40-877. ; 
Procter & Gamble Co; et al_:_-+--_-__-----= (C. C. A.) 10-661; 1S. & D. 475. 
11 F. (2d) 47. 
Progressive Medical Co., ete. (Blanche Kap- (D. C.) 30-1690; 3 S. & D. 656. 
lan). 
Prostex Co. (George G. Neff) ---_--------- (C. C. A.) 82-1842; 3S. & D. 332. 
117 F. (2d) 495. 


Pure Silk Hosiery Mills; Ine_t2+__- > 3 (C. C. A.) 8595; 1S. & D. 871. 


3. (2d) 105. 

OMRIOS PMUSIG Coes sf 2 78 Fie 8 (C. C. A.) 10-6838; 1 S. & D. 498. 
12 F. (2d) 730. 

Quality Bakers of America et al____________ (C. C. A.) 31-1858; 3 S. & D. 287. 
114 F. (2d) 398. 

Queen Anne Candy Co. et al-_______________ (C. C. A.) 22-1149; 2 S. & D. 
84 F. (2d) 910. 347; 31-1832; 3 .S. & D. 265. 

Queen Chemical Co. (Charles Shrader)._-_ (D. C.) 32-1904; 3 S. & D. 718. 

RaphorsCos. nc: her: o-cr 32 eee (C. C. A.) 84-1847; 3 S. & D. 477. 


Radio Wire Television, Inc., of New York (C. C. A.) 31-1882; 3S. & D. 309. 
et al. 

valle @anines © O.89 5 7 ae ora se ee ee (C. C. A.) 14-688; 2 8. & D. 81; 

42 F. (2d) 480; 51 F. (2d) 587; 283 U. (S. C.) 15-598; 2 S. & D. 116; 

S. 643 (51 S. Ct. 587); 128 F. (2d) (C.C.A) 338-1820; 3 S.& D. 417; 


34; 316 U. S. 149 (62 S. Ct. 966). (S. C.) 34-1848; 3 S. & D. 474. 
‘Rand, Howard, et al (Green Supply Co., etc.) (D. C.) 35-958; 3 S. & D. 510. 
Rango TabletiiGo: et ali; U. Ss O22 te) ee “(D. ©.) 40-955. > 
Raymond Bros.:Clark Come e224. 2 t (C. C. A.) 4-625; 1S. & D. 212; 

280 Fed. 529; 263 U. S. 565 (44 8. Ct. (S. C.) 7-594; 1S. & D. 336. 

162). 

Real Products Corp. et al_---______________ (C. C, A.) 25-1685; 2 S. & D. 404. 
90 F. (2d) 617. 
Red & White-Corp.;et; als 252 (C. C. A.) 40-988, 


149 F. (2d). 970. 


Reed’s Cut. Rate Drug Store, ete. (Lenard (D. C.) 31-1885; 3 S. & D. 686. 
Gotlieb et al.). 

Reliable Premium House, ete. (Harry Fro- (GC. GC. A.) 38-893. 
man). 


%> Wor interlocutory order, see “Memoranda,” 20-744 or 1 S. & D. 719. 
*° For interlocutory order of lower court, see “Memoranda,” 28-1966 or 2 8. & D. 486. 
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Republic Iron & Steel Co__-.--_-__-_ (D. C.) (S.C. of D. C.), footnote, 
\ 3-543. 
Research Products Co, (Robert ©. Oberlin). (D. C.) 29-1626; 3 S. & D. 640. 
Retonga Medicine Co., U. S..v___-__________ (D. C.) 388-935. 
Rex Products Co., ete. (Earl Aronberg)__-_ (D. ©.) 29-1684; 3 S. & D. 528; 
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Ritholz,<Benjamin Det ala 22s. (C. C. A.) 22-1145; 2S. & D. 334; 
105 F. (2d) 987. (D. C. of D. C.) 27-1696; 3 S. 


& D, 475; (C. A. of D. C.) 29- 
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37For interlocutory order in proceeding terminating in decision in 281 Fed. 744 
(4-614), see “Memoranda,” 20-743 or 1S. & D. 715. 
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(Ryan Candy Co.). 
83 F. (2d) 1008. 
Southgate Brokerage Co., Inc______-__-_____ (C. C. A.) 41-426. 
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TABLE OF COURT CASES IN VOLUMES 1-41, INCLUSIVE XXxXV 


SOWLesH EME ERG SE GA Py eS 
Spicer, William Edgar, et al__________ > 


(D. C.) “Memoranda” 20-740. 


(C. C. A.) 39-698. 


Stadley, Nolan B. (Sterling Appliance Co.)_ (D. GC.) 32-1896; 3 S. & D. 712. 
(C. C. A.) 36-1126; 3S. & D. 556; 


Staley MfesCoOA.-Bitetallys- 
135 F. (2d) 453; 144 F. (2d) 221; 324 
U.S. 746; (65 S. Ct. 971). 
Standard Container Manufacturers’ Associa- 
tion, Inc., et al. 
119 WF. (2d) 262. 
Standard Distributing Co. (Philip Harry 
Koolish et al.). 
129 F. (2d) 64. 
Standard Education Society___-____________ 
14 F. (2d) 974; 86 F.. (2d) 692; 302 
iSs2" (682 S1Ctwi3y +97 FF. (2d) 
513. 


Standard Education Society et al., U. S. v__ 
55 F. Supp. 189. 

Standard Oil Co. of New Jersey, et al______ 
282 Fed. 81; 261 U. S. 463 (48 S. Ct. 

3 450). 

Standard -Oil Co., of New York__.__-__-___ 
273 Fed. 478. 

Stanley; Laboratories; Inc. et aJ__=_-__....- 
138 F. (2d) 388. 

Stanton, Druggist to Women, Clara________ 

r 131 F. (2d) 105. 

startups Candy, Mosel e t) bs eerie} 
102 F. (2d) 1015. 

Steffy, William C., et al., U. S. vei-__------ 

Stephen Rug Mills (Herzfeld, et al.)_------ 
140 F. (2d) 207. 

Sterling Appliance Co. (Nolan B. Stadley) -- 

Stetson Felt Mills (Dorfman, et al.)__----- 
144 F. (2d) 737. 

Stevenson iCorp.,0dmenet calli lie te 


baum). 
Supreme Sales Co., ete. (Harry Froman)__- 
Sweete@adaud y (Coles) ft) 2 
112 F. (2d) 168. 
Sweets:Co.. of America, Ine... +_.-_._-__~_= 
109 F. (2d) 296. 
SMUT Week OF) tage eyed ee: ae Gel Fer GS Sen ee Le 
8 F. (2d). 595; 272 U. S. 554 (47 S. Ct. 
LZ) 2 
Temple Anthracite Coal Co___--~---------- 
51 F. (2d) 656. 
Texas Co. (Standard Oil Co. of N. Y.)----- 
273 Fed. 478. 
iMnatehnerw Migs «Cote Ee ea ia et 
_ 5 F.-(2d) 615; 272 U. S. 554 (47 S. Ct. 
175). 


39-677; (S. C.) 40-906. 


(C. C. A.) 32-1879; 3S. & D. 


364. 


(C. C. A.) 34-1863 ; 3 S. & D. 492; 


35-944; 3 S. & D. 497. 


“(C. ©. A.) 10-751; 1S. & D. 567; 
24-1591; 2S. & D. 366; (S.C) 
25-1715; 2S. & D. 429: (C. 6. 


A.) 26-1524; 3S. & D. 525 


3 27- 


1680; 35-976; 3 S. & D. 603. 


(D. C.) 37-810. 


(C. C. A.) 5-542; 1 S.& D. 226; 


6-587; 1S. & D. 306. 


(C. C, A.) 3-622;.1 8. & D. 


(C. C. A.) 37-801; 3 S. & D. 
(C. C. A.) 35-956; 3 S. & D. 


(C. C. A.) 28-1951; 3S. & D. 


(D. C.) 37-835; 3 8S. & D. 
(C. C. A.) 38-833. 


(D. C.) 32-1896; 3 8S. & D. 
(C. C. A.) 39-700. 


(C. GC. A.) 83-1818; 3S. & D. 
Sun Cut Rate Drug Store (Howard Deckel- (D. C.) 31-1888; 3 S. & D. 


(C. C. A.) 38-898. 


(C. C. A.) 30-1682; 3S. & D. 
(D. C.) 35-988; 3S. & D. 


(C. C. A.) 80-1625; 3S. & D. 


(D. C.) 35-988; 3S. & D. 


(C. C. A.) 8-616; 1S. & D. 


(S. C.) 11-629; 2'S. & D. 
(C. C. A.) 15-616; 28. & D. 


(C. C. A.) 3-622; 1S. & D. 


(C. C. A.) 9-631; 18. & D. 


(S. C.) 11-629; 1 8. & D. 


129, 
596. 
508. 
106. 


735. 


712. 


411, 
689, 


229: 
731, 
180; 
732. 
392% 
575. 


132. 
129. 


411; 
575. 


XXXVI FEDERAL TRADE COMMISSION DECISIONS 


Thomas Quilt Factories ~ ~-~2------------- (CO. C. A.) 82-1815; 3 S. & D. 310. 
116 F. (2d) 347. 

Thomsen-King & Go.,. Inc., ‘et/ al__+2-_----- (CG. GC. A.) 30-1642; 3 S. & D. 658 ; 

' 109 F. (2d) 516. (D. C.) 80-1692; 3S. & D. 195. 

Thomson Meég. ‘Co., sudsom Le -1bee_ — feet (C. C. A.) 41-485. 


150 F. (2d) 952. 
Thyrole Products Co. (I. Ralph Weinstock)- (D. C.) 30-1722; 3.8. & D. 684. 


Toledo Pipe-Threading Machine Co.*°_______ (C. GC. A.) 9-652; 1S. & D. 432; 
6 F. (2d) 876; 11 F. (2d) 337. 10-664; 1 S. & D. 479. 

Modd? Ines J; bass oe era PE es (C. A. of D. G:). 892711. 
145 F. (2d) 858. 

TubulareRivet ee astud Coss === i= sss sess (D. C. of D. C.) 84-1786; 3 S. 

& D. 423. 

Ultra-Violet Products Co., Inc__--------_-_ (C. C. A.) 88-923. 
148 F. (2d) 814. 

Wuited: Corporation<et-al= 2-7-2. ee (GC. C. A.) 80-1659; 3 S. & D. 209. 
110 F. (2d) 473. 

United: Diathermy ines. 2s ty: wae (D. C.) 32-1898; 3 S. & D. 709. 


U. S. Drug & Sales Co., etc. (Edwin L. Lei- (D. C.) 30-1701; 3S. & D. 666. 
senring et al.). 


Weis. 6x wer Cubberley:.o5 i pe ok BEY (S. C. of D. C.) footnote, 18-663 ; 
2S. & D. 240. 
U. S. ex rel. Mills Novelty Co. et al_______+- (S. C. of D. C.) 22-1187. 
United States Maltsters Ass’n, et al__-__-__ (C, C. A.) 41-450. 
152 F. (2d) 161. 
United States Steel Corp., et al__-__---==_- (C. C. A.) 40-927. 
U. S. vw. American Television Institute, Inc__ (D. C.) 86-1175; 3 S. & D. 735. ~ 
US. 70- Certane:@o; et.al ew Se (D. C.) 37-8387; 3 S. & D. 787. 


U. S. v. Chesapeake Distilling & Distributing (D. C.) 32-1909; 3 S. & D. 727. 
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FINDINGS AND ORDERS, JULY 1, 1945, TO DECEMBER 31, 1945 


In THE Marrer oF 


MARCUS A. WEINBERG AND BELLE WEINBERG, TRAD- 
ING AS PACIFIC CHINA COMPANY; AND RAY Y. 
CLIFFE, TRADING AS PACIFIC CHINA COMPANY 


MODIFIED CEASE AND DESIST ORDER 
Docket $885. Order, July 5, 1945 


Modified order in proceeding in question, in which original order issued on 
Feb. 17, 1939, 28 F.T.C. 618, requiring respondents, their representatives, 
etc., in connection with the offer, etc., of earthenware or so-called china- 
ware products and so-called sales plans, including redeemable cards, 
eoupons, ete., to cease and desist from using the terms “free,” “without 
cost,” ete., to describe products offered to holders of “punch cards,” or 
“certificates” in redemption thereof; and from representing that the offer 
of any of said products is “introductory,” or constitutes a “special” offer ; 
or that respondents manufacture the products sold by them. 


Mr. J. W. Brookfield, Jr. for the Commission. 
Hickey, Hall & Junge, of Chicago, IIl., for respondents. 


Moprrtep OrprErR TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondents, in which answer respondents admitted all material al- 

_legations of fact set forth in said complaint and waived all interven- 
ing procedure and further hearing as to said facts, and the Commis- 
sion having duly made and issued its findings as to the facts, con- 
clusion, and order to cease and desist dated February 17, 1939, and 
the Commission having further considered said order to cease and 
desist heretofore issued and having on July 13, 1944, in the case of 
Marcus A. Weinberg, February 16, 1945, in the case of Ray Y. Cliffe, 
and May 2, 1945, in the case of Mrs. Belle Weinberg served upon 
each of said respondents due notice to appear and show cause at a 
time and place fixed why this case should not be reopened for the 
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purpose of modifying said order to cease and desist in the manner 
and to the extent set out in said notice, to which notice respondents 
failed to make a return; and having considered’ the matter and the 
record herein and having concluded that the public interest requires 
such action, the Commission issues this its modified order to cease 
and desist: 

It is ordered That the respondents Marcus A. Weinberg, Belle 
Weinberg, and Ray Y. Cliffe, their representatives, agents, and em- 
ployees, individually and directly, or trading as the Pacific China 
Company, or through any corporate or other device, in connection 
with the offering for sale, sale, and distribution of earthenware or 
so-called chinaware products and so-called sales plans, inclusive of 
redeemable cards, coupons, certificates, bonds, and literature relating 
to said products, in interstate commerce and in the District of Colum- 
bia, do forthwith cease and desist from: 

1. Using the terms “free,” “without cost,” or any other terms of 
similar import or meaning, to describe, designate, or refer to products 
offered or delivered to holders of so-called “punch cards” or “certifi- 
cates” in redemption thereof. 

2. Representing that the offer of any of said products is “intro- 
ductory,” or for the purpose of advertising and introducing the 
same, when in fact said offer is made for the purpose of selling the 
particular items or set of products included in said offer, and con- 
stitutes an offer regularly and continuously made and used in the 
course of offering for sale and selling said products. 

3. Representing that the offer of any of said products, or any cata- 
log prices listed in connection, therewith, constitutes or partakes of 
the nature of a “special” offer or opportunity provided by respond- 
ents for a limited time only, when in fact the same constitutes an 
offer or prices regularly and continuously made or used in the course 
of offering for sale and selling such products. 

4. Representing that the respondents, or any of them, are the 
manufacturers of the products sold by them, unless and until such 
respondents actually own and operate, or directly and absolutely 
control,'a manufacturing plant wherein such products are manu- 
factured by them. 

It is further ordered 'That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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STANDARD CHEMICAL MANUFACTURING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 4912. Complaint, Dec. 21, 1943'—Decision, July 11, 1945 


Where a corporation engaged in the interstate sale and distribution of its 


various “Standard” medicinal preparations for poultry and livestock, as 
below set forth; through advertisements in catalogs, circulars, leaflets, 
pamphlets and other media— 


(a) Represented falsely that, when used in connection with swine, its prepara- 


tions “Standard P-O,” “Standard Hog Regulator,” “Standard Swine Cap- 
sules,” “Hog Worm Oil,” “In-Ha-Lo,” “Standard Scour Remedy,” “Stand- 
ard Hog Tabs,” ‘Farmers’ Reliable Worm Treatment,” “Standard Stan-O- 
Septic” and, “Standard Feeding Oil,” used singularly or in prescribed 
combinations, were effective variously, in the prevention or treatment and 
cure of all sorts of worms, including tape worms, of necro, scours, indi- 
gestion, thumps, gastro-enteritis, bronchitis, flu, pneumonia and pleurisy, 
rheumatism, paralysis of the hindquarters; would prevent fermentation, 
act as a blood purifier and intestinal antiseptic and build vigor, reduce 
fever, dry up ulcerated conditions, etc.; and that said “Standard Hog 
Tabs” was endorsed or approved by Government veterinarians as a 
treatment for necro; 


When in fact hogs are not subject to tape worm infection so that said refer- 


ences thereto related to a non-existent condition; and aforesaid other 
claims were likewise grossly exaggerated, false and misleading; 


(b) Represented falsely that when used for poultry, its aforesaid prepara- 


(c) 


tions “Standard P-O,” “Stan-O-Septic” and “In-Ha-Lo,” and in addition 
its “Standard Poultry Pills,” “Standard Sulpho-Carb Tablets” and “Stand- 
ard Stock Dip” were, variously, competent and effective preventives and 
remedies for worms, bronchitis, roup, fowl pox or diphtheria, mycosis, 
coccidiosis, blackhead, fowl typhoid, bacillary, white diarrhea, limber- 
neck or botulism, fowl cholera, infections of the digestive tract, fevers, 
ete. ; 

Represented falsely that its “Standard Sheep Regulator’ would aid in 
eliminating stomach worms from sheep, prevent stomach and digestive ail- 
ments and was an effective remedy therefor, helped to produce bloat, 
prevented breeding troubles, eliminated worms and served as a blood 
purifier ; 


(d@) Represented falsely that in the case of livestock, its “Standard Dairy 


Cow Regulator,” together with “Standard Stock Tonic” would steady the 
nerves, correct digestive faults, strengthen cows for milk production and 
reproduction; that it was necessary to use the former to avoid Bang’s 
disease, abortion, tuberculosis and mastitis; that would expel worms, 
help prevent and overcome breeding troubles, help prevent scours in 
calves, prevent weak calves, save feed, aid digestion, and serve aS an 


1Amended. 
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intestinal antiseptic and tonic laxative; and that the latter was an effec- 
tive treatment for nervousness and worms, necessary for the well-being 
of steers, and, combined with its “Standard Feeding Oil” was a com- 
petent remedy for garget in cows; that it invigorated the organs, built 
up strength, stimulated glands, purified the blood, aided in preventing 
breeding troubles, expelled worms, ete.; and that its “Standard Dairy 
Mineral” possessed similar qualities ; 

(e) Represented falsely, that, used in connection with calves, pigs and colts, 
its “Standard Scour Remedy” was effective in preventing and treating 
scours and, used with its “Standard P-O” was an effective treatment for 
the more severe cases, and that its aforesaid “Standard Feeding Oil” was 


similarly effective; that the latter contained Vitamin F, and that ordinary — 


animal feeds do not contain sufficient vitamins; 

Facts being that nutrition scientists recognize no such substance as “Vitamin 
F,” and other aforesaid claims were similarly false and misleading; 

(f{) Falsely implied through use of name “Egg-O-Day” to designate its 
preparation for chickens, that use thereof would assure the production of 
an egg a day from each hen to which it was given; 

With the capacity and tendency to mislead and deceive a substantial portion 
of the purchasing public into the erroneous belief that such false repre- 
sentations were true, and thereby into the purchase of substantial quan- 
tities of its said preparations: 

Held, That such acts and practices, under the circumstances set forth were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. R. P. Bellinger for the Commission. 


Mr. Benj. Harrison and Finlayson, McKie & Kuhns, of Omaha, 
Nebr., for respondent. 


AMENDED CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, © 


and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Standard Chemical 
Manufacturing Company, a corporation, hereinafter referred to as 
respondent, has violated the provisions of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its amended complaint, 
stating its charges in that respect as follows: 


ParacrarH 1. Respondent, Standard Chemical Manufacturing ~ 


Company, is a corporation, organized, existing and doing business 
under and by virtue of the laws of the State of Nebraska, with its 
office and principal place of business located at 703 S. 42nd Street, 
Omaha, Nebr. 

Par. 2. Respondent is now, and for more than one year last past, 
has been engaged in the sale and distribution in commerce between 
and among the various States of the United States and in the District 
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of Columbia of certain medicinal preparations for poultry and live 
stock, designated as “Standard P-O,” “Standard Poultry Pills,” 
“Standard Hog Regulator,” “Standard Sheep Regulator,” “Standard 
Dairy Cow Regulator,” “Standard Swine Capsules,” “Hog Worm 
Oil,” “San-O-Septic,” “Standard Scour Remedy,” “Standard Sul- 
pho-Carb Tablets,” “Standard Hog Tabs,” “Farmers Reliable Worm 
Treatment,” “Standard Stock Tonic,” “Standard Egg-O-Day,”: 
“Standard In-Ha-Lo,” “Standard Feeding Oil,’ and “Standard 
Dairy Mineral.” 


Respondent causes said preparations, when sold, to be transported 
from its aforesaid place of business in the State of Nebraska to pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. 

Respondent at all times mentioned herein, has maintained a course 
of trade in said preparations in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, respond- 
ent has disseminated and is now disseminating, and has cause and is 
now causing the dissemination of false advertisements concerning 
its said preparations designated as “Standard P-O,” “Standard 
Poultry Pills,” “Standard Hog Regulator,” “Standard Sheep Regu- 
lator,’ “Standard Dairy Cow Regulator,” “Standard Swine Cap- 
sules,” “Hog Worm Oil,” “Stan-O-Septic,” “Standard Scour Rem-. 
edy,” “Standard Sulpho-Carb Tablets,” “Standard Hog Tabs,” 
“Farmers Reliable Worm Treatment,” “Standard Stock Tonic,” 
“Standard Egg-O-Day,” “Standard In-Ha-Lo,” “Standard Feeding 
Oil,” and “Standard Dairy Mineral,” by the United States mails and 
by various other means in commerce, as commerce is defined in the 
Federal Trade Commission Act; and respondent has also dissemi- 
nated and is now disseminating, and has caused and is now causing 
the dissemination of, false advertisements concerning its said prepa- 
rations by various means for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of its said prepa- 
rations in commerce, as commerce is defined in the Federal Trade 
Commission Act. Among and typical of the false, misleading and 
deceptive statements and representations contained in said false 
advertisements disseminated and caused to be disseminated, as here- 
inabove set forth, by the United States mails and by advertisements 
in catalogs, circulars, leaflets, pamphlets and other media, are the 
following: 

[Statements and representations set out here at length in the com- 
plaint are published in the findings at p. 14, and are omitted here 
in the interest of brevity. | 
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Par. 4. Through the use of the statements and representations here- 
inabove set forth,! and others similar thereto not specifically set out 
herein, respondent represents and has represented — 

That its said preparation Standard P-O constitutes a competent 
and effective remedy which will attack and eradicate tapeworms in 
swine and poultry; that it will be effective in the prevention or treat- 
ment of necro, scours, indigestion, thumps, and gastroenteritis in 
swine; that it will serve as a blood purifier and an aid to digestion ; 
that it will-aid in worming, conditioning, and building the health of 
poultry; that its use will prevent development of worms; that it will 
successfully attack and expel roundworms and help to reduce worm 
trouble generally; that it will relieve coughing and aid in clearing up 
bronchitis; that its use, combined with the administration of the prep- 
aration Standard Hog Regulator, constitutes an effective treatment — 
for rheumatism in hogs; that its use in connection with the use of 
Standard Poultry Pills and Standard Sulpho-Carb Tablets will rid 
poultry of worms and infections. 

That its preparation Standard Poultry Pills, when administered 
to fowls, will be effective in killing and removing tapeworms there- 
from. 

That its preparation Standard Hog Regulator will eliminate the 
need to worm pigs; will prevent necro and gastroenteritis; that its 
use constitutes an effective treatment for necro, scours, digestive ills 
and paralysis of the hindquarters; that it will prevent fermentation, 
act as a blood purifier, and intestinal antiseptic, nerve food, tonic, and 
will build vigor; that it will expel pinworms and eliminate intestinal 
worms; that its use will reduce fever and strengthen the nerve cen- 
ters; that its use, in combination with respondent’s P-O, constitutes 
an effective remedy for rheumatism and thumps in hogs. 

That the use of its preparation Standard Sheep Regulator will aid 
in eliminating stomach worms from sheep and will prevent stomach 
and digestive ailments and help to reduce bloat; that it constitutes 
an effective remedy for indigestion; that its use will increase diges- 
tion, successfully attack roundworms and other worms, prevent 
breeding troubles, and serve as a blood purifier. 

That the administration of its preparation Standard Dairy Cow 
Regulator, in connection with respondent’s Standard Stock Tonic, 
will steady the nerves and correct digestive faults, and will strengthen 
cows for milk production and for reproduction; that cows cannot 
obtain sufficient minerals from ordinary feed; that to avoid Bang’s 
disease, abortion, tuberculosis and mastitis it is necessary to use re- 


*Set out in full in the findings, as above set forth, and omitted here in the interest of 
brevity. 
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spondent’s Standard Dairy Cow Regulator, or some other similar 
preparation; that its use will expel worms, help prevent, and over- 
come breeding troubles, help prevent scours in calves, prevent weak 
calves, save feed, aid digestion, and will serve as an intestinal anti- 
septic and tonic laxative; 

That its preparation Standard Swine Capsules constitutes an ef- 
fective treatment for the removal of thornheaded worms and pin- 
worms from hogs. 

That use of its preparation Hog Worm Oil will expel worms gen- 
erally from hogs, and that said preparation constitutes an effective 
treatment for the removal of thornheaded worms and pinworms. 

That its preparation Stan-O-Septic, when used in the drinking 
water of fowls, constitutes a competent treatment for roup and fowl 
pox or diphtheria, and when administered with respondent’s prepara- 
tion In-Ha-Lo will prevent fowl pox or diphtheria; that its use will 
rebuild and tone up the system, and reduce fevers in poultry; that 
its use, combined with the administration of respondent’s In-Ha-Lo 
constitutes an effective remedy for flu or infectious bronchitis, pneu- 
monia and pleurisy in hogs, and will reduce fever, relieve feverish 
conditions, and build the hogs back to a normal condition. 

That use of its preparation Standard Scour Remedy will be ef- 
fective in preventing scours in pigs, calves and colts; that said prepa- 
ration constitutes an effective treatment for scours in pigs, calves 
and colts; that said preparation, used in connection with respondent’s 
P-O constitutes a competent and effective treatment for the more 
severe cases of scours. 

That its preparation Standard Sulpho-Carb Tabs, used in combi- 
nation with respondent’s preparations P-O and Poultry Pills, will 
rid poultry of worms and infections; that said preparation, com- 
bined with P-O, will prevent coccidiosis and worms; that said prepa- 
ration constitutes an effective treatment for infections and infesta- 
tion of the digestive tract and conditions arising therefrom; that it 
constitutes an effective treatment for and a preventive of coccidiosis, 
blackhead, fowl typhoid, bacillary white diarrhea, limberneck or 
botulism, and in combination with respondent’s Standard Stock Dip, 
for fowl] cholera. 

That its preparation Standard Hog Tabs, combined with respond- 
ent’s P-O, will be effective in drying up ulcerated conditions in swine, 
and constitutes a competent treatment for necro; that its use will 
prevent necro; that its use, combined with respondents P-O and 
Hog Regulator, constitutes an effective remedy for bloody scours; 
that said preparation is endorsed or approved by government vet- 
erinarians as a treatment for necro. 
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That its preparation Farmers’ Reliable Worm Treatment will 
eradicate thornheaded worms, pinworms, whipworms and tapeworms, 
and constitutes an effective worm treatment generally for swine; that 
it constitutes an effective internal antiseptic and will purify the 
blood; ; 

That its preparation Standard Stock Tonic constitutes an effec- 
tive treatment for nervousness and worms and as a conditioner of 
live stock; that it is necessary for the well-being of steers to feed them 
Standard Stock Tonic or some similar preparation; that said prepa- 
ration, combined with respondent’s Standard Feeding Oil, consti- 
tutes a competent remedy for garget in cows; that said preparation 
acts on the liver, invigorates the functions of many bodily organs; 
purifies the blood, aids in preventing breeding troubles, expels 
worms, stimulates the glands and builds up the strength of steers and 
other live stock. : 

That its preparation In-Ha-Lo, used in combination with respond- 
ent’s preparation Standard Stan-O-Septic, constitutes a competent 
treatment for flu, pneumonia and pleurisy in hogs; that it success- 
fully attacks flu germs and eliminates choking phlegm from the lungs 
and throats of hogs; that said preparation, administered in com- 
bination with respondent’s Sulpho-Carb Tablets, constitutes an ef- 
fective treatment for roup, fowl pox and mycosis in poultry, and 
will serve to clear the throats and lungs of mucus. 

That its preparation Standard Feeding Oil contains vitamin F; 
that ordinary animal feeds do not contain sufficient vitamins, and it 
is therefore necessary to administer respondent’s Standard Feeding 
Oil, or some similar preparation in order to maintain the health of 
live stock; that the use of said preparation will be effective in pre- 
venting and treating scours in calves, pigs and cattle generally, in 
combatting breeding troubles, overcoming stubborn conception and 
in producing healthier calves; that its use will enable cattle to suc- 
cessfully resist disease, will aid sterile cows to become normal breed- 
ers, Increase milk production and lengthen the productive life of the 
cow. 

That the use of its preparation Standard Dairy Mineral will build 
up the system of a cow, help to conquer noncontagious breeding - 
troubles, and produce stronger calves; that it constitutes an effective 
intestinal antiseptic, tonic and laxative, and will help prevent scours, 
breeding troubles and weak calves; that it will assist in overcoming 
breeding troubles, will aid digestion and save feed. 

Par. 5. The aforesaid statements and representatives! are grossly 
exaggerated, false and misleading. In truth and in fact respondent’s 


1See footnote on p. 6. 
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preparation Standard P-O does not constitute a competent and ef- 
_ fective remedy which will attack and eradicate tapeworms in swine 
and poultry. It will not be effective in the prevention or treatment 
of necro, scours, indigestion, thumps and gastroenteritis in swine. 
Tt will not serve as a blood purifier and an aid to digestion. It will 
not aid in worming, conditioning and building the health of poultry. 
Its use will not prevent development of worms. It will not success- 
fully attack and expel roundworms and help to reduce worm trouble 
generally. It will not relieve coughing, and will not aid in clearing 
up bronchitis. Its use, either alone, or combined with the admini- 
stration of the preparation Standard Hog Regulator, does not. con- 
stitute an effective treatment for rheumatism in hogs. Its use, either 
alone or in connection with the use of Standard Poultry Pills and 
Standard Sulpho-Carb Tabs, will not rid poultry of worms and 
infections. 


Respondent’s preparation Standard Poultry Pills will not be effec- 
tive in killing and removing tapeworms from fowls. 

The use of respondent’s preparation Standard Hog Regulator will 
not eliminate the need to worm pigs and will not prevent necro and 
gastroenteritis. Its use does not constitute an effective treatment for 
necro, scours, digestive ills and paralysis of the hindquarters. It will 
not prevent fermentation, nor will it act as a blood purifier and in- 
testinal antiseptic, nerve food or tonic, and will not build vigor, expel 
pinworms and eliminate intestinal worms. Its use will not reduce 
fever and strengthen the nerve centers; nor will its use, either alone 
or in combination with respondent’s P-O constitute an effective 
remedy for rheumatism and thumps in hogs. 

The use of respondent’s preparation Standard Sheep Regulator 
will not aid in eliminating stomach worms from sheep, and will not 
prevent stomach and digestive ailments, nor help to reduce bloat. It 
does not constitute an effective remedy for indigestion and its use 
will not. increase digestion, will not successfully attack roundworms 
and other worms, prevent breeding troubles and serve as a blood 
purifier. 

The administration of respondent’s preparation Standard Dairy 
Cow Regulator, either alone or in connection with respondent’s 
Standard Stock Tonic, will not steady the nerves and correct diges- 
tive faults and will not strengthen cows for milk production and for 
reproduction. Cows can usually obtain sufficient minerals from or- 
dinary feed. It is not necessary to use respondent’s Standard Dairy 
Cow Regulator or some other similar preparation to avoid Bang’s 
disease, abortion, tuberculosis and mastitis. Its use will not expel 
worms, help prevent and overcome breeding troubles, nor help pre- 
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vent scours in calves or prevent weak calves, save feed and aid in 
digestion, and it will not serve as an intestinal antiseptic and tonic 
laxative. 

The preparation Standard Swine Capsules does not constitute an 
effective treatment for the removal of thornheaded worms and pin- 
worms from hogs. 

The use of peapondone’s pipration Hog Worm Oil will not expel 
worms generally from hogs, and the said preparation does not con- 
stitute an effective treatment for removal of thornheaded worms and 
pinworms. 

Respondent’s preparation Stan-O-Septic, when used in drinking 
water of fowls, or in any other manner, does not constitute a com- 
petent treatment for roup and fowl pox or diphtheria, and will not 
prevent fowl pox or diphtheria, either when used alone or in com- 
bination with respondent’s preparation In-Ha-Lo. Its use will not 
rebuild and tone up the system and will not reduce fevers in poultry. 
Its use, either alone or combined with the administration of respond- 
ent’s fe Ha-Lo does not constitute an effective remedy for flu o 
infectious bronchitis, pneumonia or pleurisy in hogs, and will not 
reduce fever or relieve feverish conditions and build the hogs back 
to a normal condition. 

The use of respondent’s preparation Standard Scour Remedy will 
not be effective in preventing scours in pigs, calves and colts. Said 
preparation does not constitute an effective treatment for scours in 
pigs, calves and colts and used alone or in connection with respond- 
ent’s P-O does not constitute a competent and effective treatment for 
the more severe cases of scours. 


Respondent’s preparation Standard Sulpho-Carb Tablets, used 
either alone or in combination with respondent’s preparations P-O 
and Poultry Pills, will not rid poultry of worms and infections. Said 
preparation, either alone or combined with P-O, will not prevent 
coccidiosis and worms. Said preparation does not constitute an ef- 
fective treatment for infections and infestation of the digestive tract’ 
and conditions arising therefrom. It does not constitute an effective 
treatment for and preventive of coccidiosis, blackhead, fowl typhoid, 
bacillary white diarrhea, limberneck or botulism, or for fowl cholera, 
either administered alone or in combination with respondent’s Stand- 
ard Stock Dip. 

Respondent’s preparation Standard Hog Tabs, either alone or 
combined with respondent’s P-O, will not be effective in drying up 
ulcerated conditions in swine, and does not constitute a competent 
treatment for necro. Its use will not prevent necro, and when used, 
either alone or combined with respondent’s P-O ane Hog Regulater, 
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does not constitute an effective remedy for bloody scours. Said prepa- 
ration is neither endorsed nor approved by government veterinarians 
as a treatment for necro. 

Respondent’s preparation Farmers’ Reliable Worm Treatment will 
not eradicate thornheaded worms, pinworms, whipworms, and tape- 
worms, and does not constitute an effective worm treatment gener- 
ally for swine. It does not constitute an effective internal anti- 
septic and will not purify the blood. 

Respondent’s preparation Standard Stock Tonic does not con- 
stitute an effective treatment for nervousness and worms and as a 
conditioner of live stock. It is not necessary for the well-being 
of steers to feed them Standard Stock Tonic or some similar prepa- 
ration. Said preparation when used either alone or combined with 
respondent’s Standard Feeding Oil, does not constitute a competent 
remedy for garget in cows. Said preparation does not act on the 
liver, invigorate the functions of many bodily organs, purify the 
blood, aid in preventing breeding troubles, expel worms, stimulate 
the glands or build up the strength of steers and other live stock. 

Respondent’s preparation Standard In-Ha-Lo, used alone or in 
combination with respondent’s preparation Standard Stan-O-Septic, 
does not constitute a competent treatment for flu, pneumonia, and 
pleurisy in hogs. It does not successfully attack flu germs and elimi- 
nate choking phlegm from the lungs and throats of hogs. Said 
preparation when used either alone or in combination with respond- 
ent’s Sulpho-Carb Tablets does not constitute an effective treatment 
for roup, fowl pox and mycosis in poultry and will not serve to clear 
the throats and lungs of mucus. 

Respondent’s preparation Standard Feeding Oil does not contain 
vitamin F, and it is the consensus of opinion among scientists in the 
field of nutrition that there is no substance which can properly be 
designated as vitamin F. Ordinary animal feeds usually contain 
sufficient vitamins, and it is not necessary to administer respondent’s 
Standard Feeding Oil or any similar preparation in order to main- 
tain the health of animals. The use of the said preparation will 
not be effective in preventing and treating scours in calves, pigs and 
cattle generally, nor in combatting breeding troubles, overcoming 
stubborn conception and producing healthy calves. Its use will not 
enable cattle to successfully resist disease, and will not aid sterile 
cows to become normal breeders, increase milk production and 
lengthen the productive life of the cow. 

The use of respondent’s preparation Standard Dairy Mineral will 
not build up the system of a cow nor help to conquer noncontagious 
breeding troubles, and will not produce stronger calves. It does not 
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constitute an effective intestinal antiseptic, tonic and laxative, and 
will not help to prevent scours, breeding troubles and weak calves. 
It will not assist in overcoming breeding troubles, will not aid di- 
gestion, and will not save feed. 

Par. 6. There is no drug known to science which constitutes an 
effective treatment for the destruction of tapeworms in poultry. 
Some of respondent’s preparations contain the drug Kamala which 
will destroy certain segments or joints that grow from the head of 
the tapeworm, but leaves the head of the worm intact and alive in 
the chicken and this live head will continue to reproduce tapeworms 
in the chicken indefinitely. Moreover, hogs are not subject to tape- 
worm infestation and, therefore, all references in respondent’s ad- 
_ vertising of any of its said preparations as treatments, remedies or 
preventives for tapeworm infestation of swine, relate to a physical 
condition which does not exist. 

- Par. 7. The name by which respondent designates its prepara- 
tion Egg-O-Day for chickens is in itself grossly deceptive and mis- 
leading, in that it implies that its use will assure the production of 
an egg a day from each hen to which it is given, when in truth the 
use of the preparation will not give assurance of daily egg produc- 
tion by each hen. : 

Par. 8. The use by the respondent of the aforesaid false, deceptive 
and misleading statements and representations, disseminated as 
aforesaid, with respect to its said preparations, has had and now 
has the capacity and tendency to and does mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements, representations and other 
advertising are true, and because of such mistaken and erroneous be- 
hef to purchase substantial quantities of respondent’s said prepara- 
tions. 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and ‘con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpin¢s as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 15, 19438, issued and 
subsequently served its complaint in this proceeding upon the re- 
spondent, Standard Chemical Manufacturing Company, a corpora- 
tion, charging it with use of unfair and deceptive acts and practices 
in commerce in violation of said act. After respondent filed its 
answer, the Commission on December 21, 1948, issued. and there- 
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after served its amended complaint in this proceeding upon said 
respondent, which amended complaint also charged the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said act. After respondent filed its answer to said 
amended complaint, a stipulation was entered into whereby it was 
stipulated and agreed that a statement of facts signed and executed 
by the respondent and Richard P. Whiteley, Assistant Chief Coun- 
_ sel for the Federal Trade Commission, subject to the approval of 
the Commission, might be taken as the facts in this proceeding and 
in lieu of testimony in support of the charges stated in the amended 
complaint or in opposition thereto, and that the said Commission 
might proceed upon said statement of facts to make its report, stat- 
ing its findings as to the facts and its conclusion based thereon and 
enter its order disposing of the proceeding without the presentation 
of argument or the filing of briefs. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on said 
amended complaint, answer, and stipulation, said stipulation having 
been approved, accepted, and filed; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Standard Chemical Manufacturing 
Company, is a corporation, organized, existing, and doing business 
under and by virtue of the laws of the State of Nebraska, with its 
office and principal place of business located at 703 S. 42nd Street, 
Omaha, Nebr. 

Par. 2. Respondent is now, and for more than one year last past 
has been, engaged in the sale and distribution in commerce between 
and among the various States of the United States and in the Dis- 
trict of Columbia of certain medicinal preparations for poultry and 
livestock designated as “Standard P-O,” “Standard Poultry Pills,” 
“Standard Hog Regulator,” “Standard Sheep Regulator,” “Standard 
Dairy Cow Regulator,” “Standard Swine Capsules,” “Hog Worm 
Oil,” “Stan-O- Septic,” “Standard Scour Remedy,” “Standard 
Sulpho-Carb Tablets,” “Standard Hog Tabs,” “Farmers’ Reliable 
Worm Treatment,” “Standard Stock Tonic,” “Standard Egg-O- 
Day,” “Standard In-Ha-Lo,” “Standard Feeding Oil,” and “Stan- 
dard Dairy Mineral.” Respondent causes said preparations, when 
sold, to be transported from its aforesaid place of business in the 
State of Nebraska to purchasers thereof located in various other 
States of the United States and in the District of Columbia, and at 
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all times mentioned herein has maintained a course of trade in said 
preparations in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, re- 
spondent has disseminated and is now disseminating, and has caused. 
and is now causing the dissemination of false advertising concern- 
ing its said preparations designated as “Standard P-O,” “Standard 
Poultry Pills,” “Standard Hog Regulator,” “Standard Sheep Regu- 
lator,” “Standard Dairy Cow Regulator,” “Standard Swine Cap- 
sules,” “Hog Worm Oil,” “Stan-O-Septic,” “Standard Scour 
Remedy,” “Standard Sulpho-Carb Tablets,” “Standard Hog Tabs,” 
“Farmers’ Reliable Worm Treatment,” “Standard Stock Tonic,” 
“Standard Egg-O-Day,” “Standard In-Ha-Lo,” “Standard Feeding 
Oil,” and “Standard Dairy Mineral” by the United States mails 
and by various other means in commerce, as “commerce” is defined 
in the Federal Trade Commission Act; and respondent has also 
disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning its 
said preparations by various means for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of its 
said preparations in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. Among and typical of the false, 
misleading, and deceptive statements and representations contained 
in said false advertisements disseminated and caused to be dissemi- 
nated, as hereinabove set forth, by the United States mails and by 
advertisements in catalogs, circulars, leaflets, pamphlets, and other 
media, are the following: 


As to “Standard P-O”— 


P-O Attacks worms. It dissolves them in the hog. 

Does the job against tape worms in hogs and poultry. 

Here is an outstanding product to Aid in the Worming, Conditioning and 
Building Health for both Hogs and Poultry. 


WHAT DOES STANDARD P-O CONTAIN? 
Oil of Chenopodium—Known as Oil of Wormseed, attacks round worms 
* * * the best round worm expeller. 
Fluid Extract of Kamala—Destroys segments of tape worms below the head.’ 
Sodium Hydroxide— * * * Helps reduce worm trouble, 
Beechwood Creosote—Intestinal antiseptic, valuable in treatment of Necrotic 
conditions. 


Creosote U.S.P.—Antiseptie for gastritis and enteritis. Aids in clearing up 
bronchitis. 


Nux Vomica— * * * It aids digestion. 


Fluid Extract of Glycyrchiza— * * * increases the flow of saliva and 
gastric juices. Reduces coughing. 


y 
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WHAT DOES STANDARD P-O DO? i 
IT ATTACKS THESE HOG KILLERS 
Worms— ; 

Necro— * * * P-O is effective because of its action on the Necro germ 
and its healing, soothing process. 

Indigestion— * * * Prevent it by using P-O regularly. .* .* ; * “aids 
in digesting a greater percentage of feed. 

Scours—Three days after farrowing feed a complete 8-day treatment to 
the brood sows and small pigs and follow with a treatment one day each 
week to help keep down scours and purify the blood stream. 

Your system straightened out my pigs in 1941 after a siege of bloody Scours. 

* * * his pigs were just getting over a severe case of Necro in which 
Standard P-O was used with success. 

Standard Hog Tabs are used together with Standard P-O to dry up ulcer- 
ated conditions. 

A WELL KNOWN RELIEF MEASURE IN TREATMENT OF NECRO. 

An outstanding product to aid in worming, conditioning and health build- 
ing of chickens and turkeys. 

Rheumatism—Feed an 8-day treatment of Standard P-O in soaked oats 
according to directions, adding 1 pint of Standard Hog Regulator per day 
* * * 

* * * get rid of worms and infections. (Poultry Pills, P-O and Sulpho- 
Carb Tablets are to be used for this purpose)... 

Standard P-O for worms and necro pegs. 

GASTROENTERITIS (Inflammation of Stomach and Bowels) Treatment: 
+. *- *-8-day treatment of B-O° -* * * 

x * * helped snap the above pigs out of a serious case of bloody scours 


As to “Standard Poultry Pills”’— 


Standard Poultry Pills contain nicotine sulphate which deadens the large 
roundworms and it also contains Kamala which deadens many kinds of tape 
worms. They have an enteric coating which prevents their being dissolved 
until they reach the gizzard, where they are ground up and the nicotine sul- 
phate and kamala directly enters the intestines where most of the worms are. 


As to “Standard Hog Regulator” — 


STANDARD HOG REGULATOR WITH YEAST 

* * * My pigs do not have to be wormed and they have had no signs of 
Necro. * > *.* 

Standard Hog Regulator contains in its 12 ingredients, the drugs needed to 
check many digestive ills, Scours * * * 

Necro and Gastro-Mnteritis. Help prevent this condition with Standard 
Hog Regulator. 

How to treat Necro * * * if pigs are badly constipated, starve them for 
24 hours then give a good physic of Standard Hog Regulator. 

Rheumatism—Feed an 8-day treatment of Standard P-O in soaked oats ac- 
cording to directions, adding 1 pint of Standard Hog Regulator per day for 
each 3,000 pounds of live weight. 

Paralysis of Hindquarters (Down in the Back)—Take off heavy feed and 
put on a slop diet of soaked oats or meal feed. Add 1 tablespoonful of Stand- 
ard Hog Regulator to each 100 pounds of live weight * * * also antimony 
sulphide which aids in strengthening nerve centers. 2 


i 
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THUMPS 


Give Standard Hog Regulator * * * follow with an 8-day treatment 
of Standard P-O * * #* 

Here are * * * ingredients, each and everyone of which is found in 
Standard Hog Regulator. 

Wood Charcoal: * * * prevents fermentation. 

Sulphur: * * * blood purifier. 

Sodium Hyposulphite: An intestinal antiseptic. 

Antimony Sulphide: Nerve food, tonic, especially valuable for sows down 
in the back. 

Sulphate of Iron: * * * makes system vigorous. 

Quassia : Reduces fever. Expels pin worms * * * 

Levant Worm: Seed: * * * deadens intestinal worms so that they can 
be passed out of intestines. 


As to Standard Sheep Regulator : 


It will help expel stomach worms and prevent stomach and digestive 
troubles— * * * aid in reducing bloat. 

STANDARD SHEEP REGULATOR CONTAINS * * * ; 

Sodium Chloride—United with hydrogen to increase digestion. Sulphate 4 
of iron—attacks worms. American worm seed—attacks round worms. Nico- 
tine—used to treat stomach and round worms. Potassium iodide—prevents 
* * * breeding troubles. Sulphur—Blood purifier. 

INDIGESTION Treatment: Give a force feed of Standard Sheep Regu- 
lator 3**>*.5 


As to Standard Dairy Cow Regulator: 


We recommend feeding Standard Stock Tonic for about 30 days to steady 
nerves and regulate bowels. Then stop the Tonic and feed Standard Dairy- 
Cow Regulator for 60 days. Stop again and feed stock Tonic for one or 
two weeks to correct any remaining faults of digestion. 

By alternating the feeding of Standard Stock Tonic with Dairy Cow Regu- 
lator you strengthen your cows for milk production and for re-production 
as well. 

* * * the cow cannot possibly get enough mineral from straight feed 
* * * This leaves the cow with too little resistance to fight the nemee 
of Bang, Abortion, Tuberculosis and Mastitis. 

Standard Dairy Cow Regulator contains: 

Sulphate of Iron— * * * expels worms. 

Sulphate of copper—intestinal antiseptic—helps prevent scours in calves. 2 

Manganese sulphate—a tonic laxative. 

Calcium carbonate— * * * helps prevent breeding trouble * * * 

Acid calcium phosphate * * * prevents weak calves * * * helps 
overcome breeding troubles. 

Sodium Chloride— * * * to aid digestion and save feed. 

Potassium iodide—helps prevent breeding troubles * * * 


As to Standard Swine Capsules: 


Standard Swine Capsules contain oil of chenopodium and aloin to act on 
worms. Oil of worm seed is also a splendid treatment for Round Worms. As 
such has been successfully used for years. It is the basic drug used in the 
Standard Swine Capsules and Standard Hog Worm Oil. 
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THORN HEADED WORMS— 
Treatment: Same as for round worms. 
PIN WORMS— 

Treatment: Same as for round worms. 


As to Standard Hog Worm Oil: 


_ An effective worm expeller containing Oil of Chenopodium with other anthel- 
mintics and other antiseptic ingredients in a base of best quality Castor oil. 
THORN HHADED WORMS— 
Treatment : Same as for round worms. 
PIN WORMS— 
Treatment: Same as for round worms. 


As to Stan-O-Septic: 


- HOG FLU (infectious Bronchitis) 

TREATMENT OF FLU: 

Two Standard Products, when used focedian are recommended for flu. 
Standard In-Ha-Lo is first used * * * about noon next day start the 
hogs with Standard Stan-O-Septic according to directions * * * the Stan- 
O-Septic is to relieve the feverish condition, * * * and help build the hogs 
back to normal 

PNEUMONIA 

Treatment : Same as for “Hog Flu.” 

PLEURISY 

Treatment: Same as Pneumonia * * * to aid hogs back to normal 
health. It quickly aids in reducing fever. 

ROUP: Use Stan-O-Septic in the drinking water * * * FOWL POX— 
Diphtheria— : 

Treatment: Treat the same as for roup. * * * Put Stan-O-Septic in all 
drinking water as a preventive measure. 

Standard Stan-O-Septic * * * to rebuild system, reduce some fevers 
and tone up system * * * 


As to Standard Scour Remedy: 


SCOUR REMEDY 

Standard Scour Remedy is an old, long-tested preparation for checking 
white and green scours in pigs, calves and colts. 

Scours—Pigs and Calves. In more severe cases of scours, Standard Scour 
Remedy has proven a very valuable aid with P-O treatment. 

Where the case of Scours is very severe use Standard Scour Remedy ac- 
cording to regular directions. 


As to Standard Sulpho-Carb Tablets: 


* * * get rid of worms and infections (Poultry Pills, P-O and Sulpho- 
Carb Tablets are to be used for this purpose). 

* * * just guard against coccidiosis and worms *, * * We recom- 
mend Standard Sulpho-Carb Tablets used in drinking water and Standard 
P-O, likewise used in drinking water or in feed. 

Sulpho-Carb tablets * * * for their value in treating conditions aris- 
ing from the infection and infestation of the digestive tract. Coccidiosis; 
Black Head; Fowl Cholera; Fowl Typhoid; Bacillary White Diarrhea. To 
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prevent disease use one tablet in each gallon of drinking water for one week 
out of each month. For treating disease, use one tablet in each gallon of 
drinking water until the trouble is over. 

Sulpho-Carb Tablets destroy many germs. Such serious diseases as coccidi- 
osis, blackhead, diarrhea, cholera, typhoid, etc., are caused by germs. 

BLACKHEAD: Give Sulpho-Carb Tablets in drinking water for 7 days or 
until disease is controlled. COCCIDIOSIS IN CHICKS: Treatment: Use 
Standard Sulpho-Carb Tablets in the drinking water all the time, until disease 
disappears. 

FOWL CHOLERA 

Treatment: Clean up poultry yard and disinfect with Standard Stock Dip. 
Keep sick birds-away from others. If they are far gone, kill and burn them. 
For the rest of the flock, give them Standard Sulpho-Carb Tablets in drinking 
water for 7 days or until trouble is past. 

FOWL TYPHOID 

* * * put Sulpho-Carb Tablets in the drinking water of all fowls for 
7 days, then as a preventive, use Sulpho-Carb Tablets for a 7-day period 
each month. 

PULLORUM DISEASE 

Bacillary white diarrhea: * * * controlled through sanitation * * * 
use Standard Sulpho-Carb Tablets in the drinking water * * * 

LIMBERNECK: Botulism 


Use Standard Sulpho-Carb Tablets in all drinking water until all signs of 
the disease are gone. 


As to Standard Hog Tabs: 


STANDARD HOG TABS are used together with Standard P-O to dry up 


uleerated conditions A WELL KNOWN RELIEF MEASURE IN TREAT- 
MENT OF NECRO. 


Hog tabs were introduced years ago by Government veterinarians shortly 
after the discovery of Necro. 


* * * use once a week as a preventive. 

HOW TO TRHAT NECRO 

* * * to supplement the above treatment, dissolve one Standard Hog Tab 
in each gallon of water your hogs drink during the 8-day treatment. This aids 
to dry up the ulcers on the intestines. 

This year, I have had very good success with feeding P-O and Hog Regulator 
according to your feeding plan. I feed the P-O once a week and the Hog 
Regulator in Trinity Mixture, feeding corn and oats separately. I also use Hog 


Tabs when needed. Your system straightened out my pigs in 41 days after.a 
siege of bloody scours. 


As to Farmers’ Reliable Worm Treatment: 


You lose money on WORMY HOGS. Here’s your best weapon: FARMERS’ 
RELIABLE WORM TREATMENT. 

Santonin—recognized as the safest, most reliable agent for expelling * * * 
thorn-headed worms. Areca nuts—they act on tapeworms. Quassia—for pin 
worms in intestines. America worm seed—acts on whipworms. Hyposulphate 
of soda; Wonderful intestinal antiseptic Sulphate of iron—purifies the blood. 
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As to Standard Stock Tonic— 


* * * to correct nervousness * * * 
A good complex mineral such as Standard Stock Tonic, should be fed regu- 
larly to every steer. 


Worm Expellers 
Conditioners 
GARGET 


We suggest you feed Standard Feeding Oil and Standard Tonic to help 
control and overcome this trouble. 

’ What. Standard Stock Tonic Contains—Sodium Sulphate— * * * acting 
on * * * liver * * *~ Nux ' Vomica— * * '* invigorates the func- 
tions of many bodily organs. 

Sulphate of Iron—A worm expeller and blood purifier. 

Calcium Carbonate— * * * an aid in preventing breeding troubles 
* * * 

Potassium Iodide—A gland stimulant * * * 

Quassia—Used against pin worms * * * 

Fenugreek—Valuable as a strength builder * * * 

Sulphur— * * * A blood purifier. 


As to Standard In-Ha-Lo— 


HOG FLU 
(Infectious Bronchitis) 

TREATMENT OF FLU 

Two Standard products, when used together, are recommended for Flu. 
Standard In-Ha-Lo is first used. * * * About noon next day start treat- 
ing the hogs with Standard Stan-O-Septic according to directions, * * * 
The Stan-O-Septic is to relieve the feverish condition. * * * and help 
build the hogs back to normal. 

PNEUMONIA 

Treat same as for “Hog Flu.” 

PLEURISY 

Treat same as Pneumonia. 

* * * attacks Flu germs and rids throats and lungs of hogs of choking 
phlegm. 

ROUP 

At the first sign, give the flock a treatment of Standard Inhalo. 

FOWL POX 

(Diphtheria) Treat the same as for Roup. 

MYCOSIS 

(Aspergillosis) Use the Standard Inhalo treatment (see Roup), and fol- 
low with Sulpho-Carb Tablets * * #* 

Clear out throats and lungs of mucous. 


As to Standard Feeding Oil— 


All Farm Animals Need More Vitamins. 
Supplies concentrated Vitamins A, D, EK and F 
Standard Feeding Oil is good “scour insurance” 
Vitamins E and F are essential to combat breeding troubles, to overcome 


* * * 
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stubborn conception and to make for healthier calves. Vitamin D helps resist 
disease. * * * 

Ordinary dairy cow feed lacks the necessary Vitamins A, D, HE and F. 

Vitamin E helps sterile cows become normal breeders. It increases the flow 
of milk and lengthens the productive life of the cow. It is also an outstand- 
ing treatment for scours in calves. 

For Pigs 

* * * ‘scours are often caused by Vitamin deficiency. 


As to Standard Dairy Mineral— 


Builds up the system of acow * * * 

Helps overcome non-contagious breeding troubles. 

Builds stronger calves. 

What Does Standard Dairy Mineral Contain? 
_ Sulphate of Copper. An intestinal antiseptic—helps to prevent scours in 
calves. 

Manganese Sulphate—a tonic and laxative. 

Calcium Carbonate— * * * helps prevent breeding trouble. 

Acid Calcium Phosphate— * * * prevents weak calves * * * helps 
overcome breeding troubles. 

Sodium Chloride— * * * to aid digestion and save feed. 

Potassium Iodide—Helps prevent breeding troubles * * * 

Par. 4. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto not specifically set 


out herein, respondent represents and has represented— 


That its said preparation Standard P-O constitutes a competent 
and effective remedy which will attack and eradicate tapeworms in 
swine and poultry; that it will be effective in the prevention or 
treatment of necro, scours, indigestion, thumps, and gastro-enteritis 
in swine; that it will serve as a blood purifier and an aid to digestion ; 
that it will aid in worming, conditioning, and building the health 
of poultry; that its use will prevent development of worms; that it 
will successfully attack and expel roundworms and help to reduce 
worm trouble generally; that it will relieve coughing and aid in 
clearing up bronchitis; that its use, combined with the administra- 
tion of the preparation Standard Hog Regulator, constitutes an 


effective treatment for rheumatism in hogs; that its use in connec- — 


tion with the use of Standard Poultry Pills and Standard Sulpho- 
Carb Tablets will rid poultry of worms and infections. 

That its preparation Standard Poultry Pills, when administered 
to fowls, will be effective in killing and removing tapeworms there- 
from. ; 

That its preparation Standard Hog Regulator will eliminate the 
need to worm pigs; will prevent necro and gastroenteritis; that its 
use constitutes an effective treatment for necro, scours, digestive 
ills and paralysis of the hindquarters; that it will prevent fermen- 
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tation, act as a blood purifier, and intestinal antiseptic, nerve food, 
tonic, and will build vigor; that it will expel pinworms and elimi- 
nate intestinal worms; that its use will reduce fever and strengthen 
the nerve centers; that its use, in combination with respondent’s 
P-O, constitutes an effective remedy for rheumatism and thumps in 
hogs. 

That the use of its preparation Standard Sheep Regulator will 
aid in eliminating stomach worms from sheep and will prevent 
stomach and digestive ailments and help to reduce bloat; that it 
constitutes an effective remedy for indigestion; that its use will in- 
crease digestion, successfully attack roundworms and other worms, 
prevent breeding troubles, and serve as a blood purifier. 

That the administration of its preparation Standard Dairy Cow 
Regulator, in connection with respondent’s Standard Stock Tonic, 
will steady the nerves and correct digestive faults, and will strengthen. 
cows for milk production and for reproduction; that cows cannot 
obtain sufficient minerals from ordinary feed; that to avoid Bang’s 
disease, abortion, tuberculosis and mastitis it is necessary to use 
respondent’s Standard Dairy Cow Regulator, or some other similar 
preparation; that its use will expel worms, help prevent and over- 
come breeding troubles, help prevent scours in calves, prevent weak 
calves, save feed, aid digestion, and will serve as an intestinal anti- 
septic and tonic laxative. 


That its preparation Standard Swine Capsules constitutes an effec- 
tive treatment for the removal of thorn-headed worms and pin- 
worms from hogs. ° 

That use of its preparation Hog Worm Oil will expel worms 
generally from hogs, and that said preparation constitutes an effec- 
tive treatment for the removal of thorn-headed worms and pin- 
worms. 

That its preparation Stan-O-Septic, when used in the drinking 
water of fowls, constitutes a competent treatment for roup and fowl 
pox or diphtheria, and, when administered with respondent’s prepa- 
ration In-Ha-Lo will prevent fowl pox or diphtheria; that its use 
will rebuild and tone up the system, and reduce fevers in poultry; 
that its use, combined with the administration of respondent’s In- 
Ha-Lo ‘constitutes an effective remedy for flu or infectious bron- 
chitis, pneumonia and pleurisy in hogs, and will reduce fever, re- 
lieve feverish conditions, and build the hogs back to a normal con- 
dition. ‘ 

That use of its preparation Standard Scour Remedy will be effec- 
tive in preventing scours in pigs, calves and colts; that said prepara- 
tion constitutes an effective treatment for scours in pigs, calves and 
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colts; that said preparation, used in connection with respondent's 
P-O, constitutes a competent and effective treatment for the more 
severe cases of scours. 

That its preparation Standard Sulpho-Carb Tabs, used in com- 
bination with respondent’s preparations P-O and Poultry Pills, will 
rid poultry of worms and infections; that said preparation, com- 
bined with P-O, will prevent. coccidiosis and worms; that said 
preparation constitutes an effective treatment for infections and in- 
festation of the digestive tract and conditions arising therefrom; 
that it constitutes an effective treatment for and a preventive of 
coccidiosis, blackhead, fowl typhoid, bacillary white diarrhea, limber- 
neck or botulism, and in combination with respondent’s Standard 
Stock Dip, for fowl] cholera. 


That its preparation Standard Hog Tabs, combined with respon- 
dent’s P-O, will be effective in drying up ulcerated conditions in 
swine, and constitutes a competent treatment for necro; that its use 
will prevent necro; that its use, combined with respondent’s P-O 
and Hog Regulator, constitutes an effective remedy for bloody 
scours; that said preparation is endorsed or approved by Govern- 
ment veterinarians as a treatment for necro. 

That its preparation Farmers’ Reliable Worm Treatment will 
eraditate thornheaded worms, pinworms, whipworms and _ tape- 
worms, and constitutes an effective worm treatment generally for 
swine; that it constitutes an effective internal antiseptic and will 
purify the blood. 

That its preparation Standard Stock Tonic constitutes an effec- 
tive treatment for nervousness and worms and as a conditioner of 
livestock; that it is necessary for the well-being of steers to feed 
them Standard Stock Tonic or some similar preparation; that said 
preparation, combined with respondent’s Standard Feeding Oil, 
constitutes a competent remedy for garget in cows; that said prepa- 
ration acts on the liver, invigorates the functions of many bodily 
organs; purifies the blood, aids in preventing breeding troubles, 
expels worms, stimulates the glands, and builds up the strength of 
steers and other livestock. 

That its preparation In-Ha-Lo, used in combination with re- 
spondent’s preparation Standard Stan-O-Septic, constitutes a com- 
petent treatment for flu, pneumonia, and pleurisy in hogs; that it 
successfully attacks flu germs and eliminates choking phlegm from 
the lungs and throats of hogs; that said preparation, administered 
in combination with respondent’s Sulpho-Carb Tablets, constitutes 
an effective treatment for roup, fowl pox and mycosis in poultry, 
and will serve to clear the throats and lungs of mucus. 


IN 
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That its preparation Standard Feeding Oil contains Vitamin F; 
that ordinary animal feeds do not contain sufficient vitamins, and it 
is therefore necessary to administer respondent’s Standard Feeding 
Oil, or some similar. preparation in order to maintain the health of 
livestock; that the use of said preparation will be effective in pre- 
venting and treating scours in calves, pigs and cattle generally, in 
combatting breeding troubles, overcoming stubborn conception and 
in producing healthier calves; that its use will enable cattle to 
successfully resist disease, will aid sterile cows to become normal — 
breeders, increase milk production and lengthen the productive life 
of the cow. : 

That the use of its preparation Standard Dairy Mineral will 
build up the system of a cow, help to conquer noncontagious breed- 
ing troubles, and produce stronger calves; that it constitutes an 
effective intestinal antiseptic, tonic and laxative, and will help to — 
prevent scours, breeding troubles and weak calves; that it will assist 
in overcoming breeding troubles, will aid digestion and save feed. 

Par. 5. The aforesaid statements and representations are grossly 
exaggerated, false and misleading. In truth and in fact, respon- 
dent’s preparation, Standard P-O does not constitute a competent 
and effect remedy which will attack and eradicate tapeworm in 
swine and poultry. It will not be effective in the prevention or 
treatment of necro, scours, indigestion, thumps, and gastroenteritis 
in swine. It will not serve as a blood purifier and an aid to diges- 
tion. It will not aid in worming, conditioning, and building the 
health of poultry. Its use will not prevent development of worms. 
It will not successfully attack and expel roundworms and help to 
reduce worm trouble generally. It will not relieve coughing, and 
will not aid in clearing up bronchitis. Its use, either alone or com- 
bined with the administration of the preparation Standard Hog 
Regulator, does not constitute an effective treatment for rheumatism 
in hogs. Its use, either alone or in connection with the use of Stan- 
dard Poultry Pills and Standard Sulpho-Carb Tabs, will not rid 
poultry of worms and infections. 

Respondent’s preparation Standard Poultry Pills will not be effec- 
tive in killing and removing tapeworms from fowls. 

The use of respondent’s preparation Standard Hog Regulator 
will not eliminate the need to worm pigs and will not prevent 
necro and gastroenteritis. Its use does not constitute an effective 
treatment for necro, scours, digestive ills and paralysis of the 
hindquarters. It will not prevent fermentation, nor will it act as a 
blood purifier and intestinal antiseptic, nerve food or tonic, and 
will not build vigor, expel pinworms and eliminate intestinal worms. 
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Its use will not reduce fever and strengthen the nerve centers; nor 
will its use, either alone or in combination with respondent’s P-O 
constitute an effective remedy for rheumatism and thumps in hogs. 

The use of respondent’s preparation Standard Sheep Regulator 
will not aid in eliminating stomach worms from sheep, and will not 
prevent stomach and digestive ailments, nor help to reduce bloat. 
It does not constitute an effective remedy for indigestion and its 
use will not increase digestion, will not successfully attack round- 
worms and other worms, prevent breeding troubles and serve as a 
blood purifier. 

The administration of respondent’s preparation Standard Dairy 
Cow Regulator, either alone or in connection with respondent’s 
Standard Stock Tonic, will not steady the nerves and correct di- 
gestive faults and will not strengthen cows for milk production and 
for reproduction. Cows can usually obtain sufficient minerals from or- 
dinary feed. The use of respondent’s Standard Dairy Cow Regula- 
tor or some other similar preparation will not serve to avoid Bang’s 
disease, abortion, tuberculosis and mastitis. Its use will not expel 
worms, help prevent and overcome breeding troubles, nor help pre- 
vent scours in calves or prevent weak calves, save feed and aid in 
digestion, and it will not serve as an intestinal antiseptic and tonic 
laxative. 

The preparation Standard Swine Capsules does not constitute an 
effective treatment for the removal of thornheaded worms and pin 
worms from hogs. 

The use of respondent’s preparation Hog Worm Oil will not 
expel worms-generally from hogs, and the said preparation does not 
constitute an effective treatment for removal of thornheaded worms 
and pinworms. 

Respondent’s preparation Stan-O-Septic, when used in drinking 
water of fowls, or in any other manner, does not constitute a com- 
petent treatment for roup and fowl pox or diphtheria, and will not 
prevent fowl pox or diphtheria, either when used alone or in com- 
bination with respondent’s preparation In-Ha-Lo. Its use will not 
rebuild and tone up the system and will not reduce fevers in poultry. 
Its use, either alone or combined with the administration of respon- 
dent’s In-Ha-Lo does not constitute an effective remedy for flu or 
infectious bronchitis, pneumonia or pleurisy in hogs, and will not 
reduce fever or relieve feverish conditions and build the hogs back 
to a normal condition. 

The use of respondent’s preparation Standard Scour Remedy will 
not be effective in preventing scours in pigs, calves and colts. Said 
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preparation does not constitute an effective treatment for scours in 
pigs, calves and colts and used alone or in connection with respon- 
dent’s P-O does not constitute a competent and effective treatment 
for the more severe cases of scours. 


Respondent’s preparation Standard Sulpho-Carb Tablets, used 
either alone or in combination with respondent’s preparations P-O 
and Poultry Pills, will not rid poultry of worms and infections. Said 
preparation, either alone or combined with P-O will not prevent 
coccidiosis and worms. Said preparation does not constitute an effec- 
tive treatment for infections and infestation of the digestive tract 
and conditions arising therefrom. It does not constitute an effective 
treatment for and preventive of coccidiosis, blackhead, fowl typhoid, 
bacillary white diarrhea, limberneck or botulism, or for fowl 
cholera, either administered alone or in combination with respon- 
dent’s Standard Stock Dip. ; 

Respondent’s preparation Standard Hog Tabs, either alone or 
combined with respondent’s P-O will not be effective in drying up 
ulcerated conditions in swine, and does not constitute a competent 
treatment for necro. Its use will not prevent necro, and when used, 
either alone or combined with respondent’s P-O and Hog Regulator, 
does not constitute an effective remedy for bloody scours. Said 
preparation is neither endorsed nor approved by government veteri- 
narians as a treatment for necro. 

Respondent’s preparation Farmers’ Reliable Worm Treatment - 
will not eradicate thornheaded worms, pinworms, whipworms, and 
tapeworms, and does not constitute an effective worm treatment 
generally for swine. It does not constitute an effective internal anti- 
septic and will not purify the blood. 


Respondent’s preparation Standard Stock Tonic does not consti- 
tute an effective treatment for nervousness and worms and as a con- 
ditioner of livestock. It is not necessary for the well-being of steers 
to feed them Standard Stock Tonic or some similar preparation. 
Said preparation when used either alone or combined with respon- 
dent’s Standard Feeding Oil, does not constitute a competent 
remedy for garget in cows. Said preparation does not act on the 
liver, invigorate the functions or many bodily organs, purify the 
blood, aid in preventing breeding troubles, expel worms, stimulate 
the glands or build up the strength of steers and other livestock. 

Respondent’s preparation Standard In-Ha-Lo, used alone or in 
combination with respondent’s preparation Standard Stan-O-Septic, 
does not constitute a competent treatment for flu, pneumonia, and 
pleurisy in hogs. It does not successfully attack flu germs and 
eliminate choking phlegm from the lungs and throats of hogs. Said 
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preparation, when used either alone or in combination with respon- 
dent’s Sulpho-Carb Tablets, does not constitute an effective treat- 
ment for roup, fowl pox and mycosis in poultry, and will not serve 
to clear the throats and lungs of mucus. 


Respondent’s preparation Standard Feeding Oil does not contain 
Vitamin F, and it is the consensus of opinion among scientists in 
the field of nutrition, that there is no substance which can properly 
be designated as Vitamin F, Ordinary animal feeds usually con- 
tain sufficient vitamins, and it is not necessary to administer re- 
spondent’s Standard Feeding Oil or any similar preparation in order 
to maintain the health of animals. The use of the said preparation 
will not be effective in preventing and treating scours in calves, pigs 
and cattle generally, nor in combatting breeding troubles, overcom- 
ing stubborn conception and producing healthy calves. Its use will 
not enable cattle to successfully resist disease, and will not aid sterile 
cows to become normal breeders, increase milk production and 
lengthen the productive life of the cow. ) 


The use of respondent’s preparation Standard Dairy Mineral 
will not build up the system of a cow nor help to conquer non- 
contagious breeding troubles, and will not produce stronger calves. 
It does not constitute an effective intestinal antiseptic, tonic, and 
laxative, and will not help to prevent scours, breeding troubles, and 
weak calves. It will not assist in overcoming breeding troubles, will 
not aid digestion, and will not save feed. 

Par. 6. There is no drug known to science which constitutes an 
effective treatment for the destruction of tapeworms in poultry. 
Some of respondent’s preparations contain the drug Kamala which 
will destroy certain segments or joints that grow from the head of 
the tapeworm, but leaves the head of the worm intact and alive in 
the chicken and this live head will continue to reproduce tapeworms 
in the chicken indefinitely. Moreover, hogs are not subject to tape- 
worm infestation and, therefore, all references in respondent’s ad- 
vertising of any of its said preparations as treatments, remedies, or 
preventives for tapeworm infestation of swine, relate to a physical 
condition which does not exist. 

Par. 7. The name by which respondent designates its preparation 
Egg-O-Day for chickens is in itself grossly deceptive and mislead- 
ing, in that it implies that its use will assure the production of an 
egg a day from each hen to which it is given, when in truth, the use 
of the preparation will not give assurance of daily egg production 
by each hen. 

Par. 8. The use by the respondent of the aforesaid false, decep- 
tive, and misleading statements and representations, disseminated as 
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_ aforesaid, with respect to its said preparations, has the capacity and 
tendency to mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous and mistaken belief that such false 
statements, representations, and other advertising are true, and, be- 
cause of such mistaken and erroneous belief, into the purchase of 
substantial quantities of respondent’s said preparations. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended complaint of the Commission, the answer 
of the respondent, and a stipulation as to the facts entered into be- 
tween the respondent herein and Richard P. Whiteley, Assistant 
Chief Counsel for the Commission, which provides, among other 
things, that without further evidence or other intervening procedure, 
the Commission may issue and serve upon the respondent herein 
findings as to the facts and conclusion based thereon and an order 
disposing of the proceeding, and the Commission haveing made its 
findings as to the facts and its conclusion that said respondent has 
violated the provision of the Federal Trade Commission Act. 

It is ordered, That the respondent, Standard Chemical Manufac- 
turing Company, a corporation, its officers, representatives, agents, 
and employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale, or distribution of its 
preparations “Standard P-O,” “Standard Poultry Pills,” “Standard 
Hog Regulator,” “Standard Sheep Regulator,” “Standard Dairy 
Cow Regulator,” “Standard Swine Capsules,” “Hog Worm Oil,” 
“Stan-O-Septic,” “Standard Scour Remedy,” “Standard Sulpho- 
Carb Tablets,” “Standard Hog Tabs,” “Farmers’ Reliable Worm 
Treatment,” “Standard Stock Tonic,” “Standard In-Ha-Lo,” “Stan- 
dard Feeding Oil,” and “Standard Dairy Mineral,” or any prepara- 
tions of substantially similar composition or possessing substantially 
properties, whether sold under the same names or any other names, 
do forthwith cease and desist from directly or indirectly : 

1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents directly or through inference: 
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(a) That the preparation “Standard P-O” constitutes a com- 
petent and effective remedy for the eradication of tapeworms in 
swine or poultry, or that swine are subject to or may be afflicted 
with tapeworm infestation; that said preparation will be effective 
in preventing or treating necro, scours, indigestion, thumps, or 
gastroenteritis in swine; that it will purify the blood or aid di- 
gestion; that it will aid in worming poultry or conditioning or 
improving the health thereof; that its use will prevent the develop- 
ment of worms, or that it will attack and expel roundworms or assist 
in reducing worm trouble generally; that it will relieve coughing 
or help to clear up bronchitis in poultry, swine, or other animals; 
that its use, either administered alone or in combination with 
“Standard Hog Regulator,” constitutes an effective treatment for 
rheumatism in swine; that its use, either alone or in connection 
with “Standard Poultry Pills” and “Standard Sulpho-Carb Tab- 
lets,” will eliminate worms and infections from poultry. 

(6) That the preparation “Standard Poultry Pills” constitutes a 
competent and effective remedy for tapeworm infestation of fowls, 
or that the use thereof will be effective in killing or removing tape- 
worms from fowls. 

(c) That the use of the preparation “Standard Hog Regulator” 
will eliminate the need or advisability of worming pigs or swine 
generally, or will prevent necro or gastroenteritis in pigs or swine; 
or that its use constitutes an effective treatment for necro, scours, 
digestive troubles, or paralysis of the hindquarters; that it will pre- 
vent fermentation, purify the blood, or serve as an intestinal anti- 


septic, nerve food, or tonic; that it will build or promote vigor, 


expel pinworms, or eliminate intestinal worms; or that its use will 
reduce fever or strengthen the nerve centers; that its use, either 
alone or combined with “Standard P-O,” constitutes an effective 
remedy for rheumatism or thumps in hogs. 

(d) That the use of the preparation “Standard Sheep Regulator” 
will help to eliminate stomach worms from sheep, or will prevent 
stomach and digestive ailments, or will aid in reducing bloat; or 
that it constitutes an effective remedy for indigestion, or will serve 
to increase or improve digestion; that it will successfully attack 
roundworms or other worms, prevent breeding troubles, or act as a 
blood purifier. 


(e) That the use of the preparation “Standard Dairy Cow Regu- 
lator,” either alone or in connection or combination with “Standard 
Stock Tonic,” will steady the nerves, correct digestive faults, or 
strengthen cows for milk production or reproduction; that its use or 


the use of some other similar preparation will serve to prevent or 
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avoid Bang’s disease, abortion, tuberculosis, or mastitis; that its use 
will expel worms, help prevent or overcome breeding troubles, aid 
in preventing scours in calves, or help prevent weakness in calves; 
that it will save feed, aid digestion, or serve as an intestinal anti- 
septic, or tonic laxative. 


(f) That the preparation “Standard Swine Capsules” constitutes 
an effective treatment for removing thornheaded worms or pinworms 
from hogs. 


(g) That the preparation “Hog Worm Oil” constitutes an effective 
treatment for the removal of thornheaded worms or pinworms from 
hogs, or that its use will expel worms generally from hogs. 

(h) That the preparation “Stan-O-Septic,” used in any manner 
whatever, either alone or in combination with respondent’s prepara- 
tion “In-Ha-Lo,” constitutes a competent treatment for roup, fowl, 
pox, or diphtheria in fowls, or will prevent fowl pox or diphtheria; 
that the use of “Stan-O-Septic” will rebuild, revitalize, tone up, or 
stimulate the system, or serve to reduce fevers in poultry; that its — 
use, either alone or with “In-Ha-Lo,” constitutes an effective remedy 
or treatment for flu, infectious bronchitis, pneumonia, or pleurisy 
in hogs, or that it will reduce fever, afford relief for feverish con- 
ditions, or build hogs back to a normal condition. 

(2) That the use of the preparation “Standard Scour Remedy’’ 
constitutes an effective treatment for scours, or will prevent scours 
in pigs, calves, or colts; that when administered alone or in connec- 
tion with respondent’s “P-O,” the said preparation constitutes a 
competent and effective treatment for severe cases of scours. 

(7) That the preparation “Standard Sulpho-Carb Tablets” con- 
stitutes an effective treatment for infections or infestations of the 
digestive tract in poultry or for conditions arising from said ail- 
ments; that the use of said preparation, alone or combined with 
“Standard P-O” and “Standard Poultry Pills,” will serve to rid 
‘poultry of worms and infections; that said preparation, either ad- 
ministered alone or in combination with “Standard P-O,” will be 
effective in preventing coccidiosis or worms in poultry; that said 
preparation, used either alone or combined with respondent’s “Stan- 
dard Stock Dip,” constitutes an effective treatment for coccidiosis, 
blackhead, fowl typhoid, bacillary white diarrhea, limberneck, 
botulism, or fowl cholera, or will effectively prevent any of these 
troubles in poultry. 

(k) That the use of the preparation “Standard Hog Tabs,” either 
alone or combined with “Standard P-O,” will be effective in the 
treatment of or in drying up ulcerated conditions in swine, or con- 
stitutes a competent treatment for necro; that the use of said prepa- 
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ration will prevent necro, or that its use, either alone or in com- 
bination with “Standard P-O” and “Standard Hog Regulator,” 
constitutes an effective remedy for bloody scours; that the use of 
said preparation is, or has been, endorsed or approved by Govern- 
ment veterinarians as a treatment for necro. 


(1) That the preparation “Farmers’ Reliable Worm Treatment” 
will serve to eliminate thornheaded worms, pinworms, whipworms, 
or tapeworms from swine, or that it constitutes an effective treat- 
ment generally for worms in swine, or that it constitutes an effective 
antiseptic for internal use, or will purify the blood of swine. 

(m) That the preparation “Standard Stock Tonic” constitutes 
an effective treatment for nervousness, worms, or as a conditioner 
of livestock, or that it will act on the liver, invigorate the functions 
of many bodily organs, purify the blood, help to prevent breeding 
troubles, expel worms, stimulate the glands, or improve, increase, 
or build up the strength of livestock; that it is necessary for the 
well-being of steers to feed them respondent’s said product, or any 
similar preparation; that “Standard Stock Tonic,” when used either 
alone or in combination with “Standard Feeding Oil,” constitutes a 
competent remedy or treatment for garget in cows. ' 

(n) That the preparation “Standard In-Ha-Lo” will effectively 
attack flu germs or eliminate choking phlegm from the lungs or 
throats of hogs; that it constitutes, when used alone or in combina- 
tion with “Stan-O-Septic,” a competent treatment for flu, pneu- 
monia, or pleurisy in hogs; that its use, either alone or combined 
with respondent’s “Sulpho-Carb Tablets,” constitutes an effective 
treatment for roup, fowl pox, or mycosis, or will serve to clear 
mucus from the throats and lungs of poultry. 

(0) That the preparation “Standard Feeding Oil” contains a 
substance or element designated as Vitamin F; that ordinary ani- 
mal feeds do not contain sufficient vitamins, or that 1t is necessary 
for the maintenance of the health of animals to administer respon- 
dent’s said preparation or any similar preparation to them; that 
the use of said preparation will be effective in preventing or treat- 
ing scours in calves, pigs, or cattle generally, or in combatting 
breeding troubles, overcoming stubborn conception, or producing 
healthy calves; that through its use cattle will be enabled to suc- 
cessfully resist disease; that it will aid sterile cows to become nor- 
mal breeders, will increase milk production, or will lengthen the 
productive life of the cow. 

(p) That the administration of the preparation “Standard Dairy 
Mineral” will build up the system or help to conquer non-contagious 
breeding troubles in a cow, or will produce stronger calves; that 
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said preparation constitutes an effective intestinal antiseptic, tonic, 
or laxative, or will aid in preventing scours, breeding troubles, or 
-weak calves; that its use will help to overcome breeding troubles or 
will aid digestion, or that it will be the means of saving feed. 

2. Disseminating or causing to be disseminated, by any means, 
any advertisement for the purpose of inducing, or which is likely 
to induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of said 
preparations: “Standard P-O,” “Standard Poultry Pills,” “Standard 
Hog Regulator,” “Standard Sheep Regulator,’ “Standard Dairy 
Cow Regulator,” “Standard Swine Capsules,” “Hog Worm Oil,” 
“Stan-O-Septic,” “Standard Scour Remedy,” “Standard Sulpho- 
Carb Tablets,” “Standard Hog Tabs,” “Farmers’ Reliable Worm 
Treatment,” “Standard Stock Tonic,” “Standard In-Ha-Lo,” “Stan- 
dard Feeding Oil,” and “Standard Dairy Mineral,” which adver- 
tisement contains any of the representations prohibited in para- 
graph 1 hereof. 

It is further ordered, 'That the respondent, its officers, representa- 
tives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and distri- 
bution in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of its preparation for chickens now or heretofore 
designated as “Egg-O-Day,” or any preparation of substantially 
similar composition or possessing substantially similar properties, do 
forthwith cease and desist from the use of the term or name “Egg- 
O-Day,” or any similar name or other designation or identifying or 
descriptive phrase for its said preparation, which name, designation, 
or phrase indicates, intimates, implies, or infers that the use of said 
preparation will result in or assure the production of an egg a day 
by each hen to which it is administered. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


THE ADLERIKA COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4927. Complaint, Mar. 9, 1943—Decision, July 11, 1945 


Where a corporation engaged in the interstate sale and distribution of ee 
Adlerika laxative medicinal preparation— 

Failed to reveal in advertisements facts material in the light of the repre- 
sentations contained therein with respect to consequences which might 
result from the use of said preparation under usual or prescribed condi- 


tions in that it should not be used in the presence of abdominal pains, 


nausea, vomiting or other symptoms of appendicitis, as set forth on the 
container labels; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that said preparation was 
entirely safe and harmless and might be taken at all times without 
danger of ill effects, and to cause it to purchase substantial quantities 
thereof, as a result: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. 8. F. Rose for the Commission. 


Blair, Korner, Doyle & Appel, of Washington, D. C., for respond- 
ent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 


Trade Commission, having reason to believe that The Adlerika Com- 


pany, hereinafter referred to as respondent, has violated the pro- 
visions of said act and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent, The Adlerika Company, is a corpora- 
tion, organized and existing under and by virtue of the laws of the 
State of Minnesota, with its principal office and place of business 
located at St. Paul, Minn. 

Par. 2. The ie onde is now, and for several years last past 
has been, engaged in the offering for sale, sale and distribution of a 
laxative medicinal preparation known and designated as “Adler-i- 
ka.” Respondent causes said preparation, when sold, to be shipped 
from its said place of business in the State of Minnesota to its pur- 
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chasers thereof located in the various other States of the United 
States and in the District of Columbia. 


Respondent maintains, and at all times herein mentioned has 
maintained, a course of trade in its said medicinal preparation in 
ei between and among the various States of the United 

tates. 


Par. 8. Respondent in the course and conduct of its business as 
aforesaid has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning its medicinal preparation by the United States mails and 
by various other means in commerce, as commerce is defined in the 
Federal Trade Commission Act; and the respondent has also dis- 
seminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning said 
medicinal preparation by various means for the purpose of inducing 
and which are likely to induce, directly or indirectly, the purchase 
of its said preparation in commerce as “commerce” is defined in the 
Federal Trade Commission Act. 

The advertisements so disseminated by respondent are, in sub- 
stance, that its preparation constitutes an effective treatment for 
constipation and certain conditions represented as symptomatic 
thereof. 

Par. 4. Respondent’s advertisements, disseminated as aforesaid, 
constitute false advertisements for the reason that they fail to re- 
veal facts material in the light of such representations or material 
with respect to the consequences which may result from the use of 
the preparation to which the advertisements relate under the con- 
ditions prescribed in said advertisements, or under such conditions 
as are customary and usual. In truth and in fact, respondent’s said 
preparation is a laxative and is potentially dangerous when taken 
by one suffering from abdominal pains, stomachache, cramps, nausea, 
vomiting or other symptoms of appendicitis. 

Par. 5. The failure of the respondent to disclose in its said ad- 
vertising matter that the use of its preparation, under the conditions 
prescribed in said advertisements, or under such conditions as are 
customary or usual, may be potentially dangerous, has had and now 
has the tendency and capacity to, and does, mislead and deceive a 
‘substantial portion of the purchasing public into the erroneous and 
mistaken belief that said preparation is entirely safe and harmless 
and may be taken at all times without ill effects to the user and to 
induce a substantial portion of the purchasing public, because of 
such erroneous and mistaken belief, to purchase respondent’s me- 


dicinal preparation. 
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Par. 6. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudices and injury of the public 
and constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission ~ 
Act. 


Report, FrInpInGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, © 
the Federal Trade Commission, on the 9th day of March, 1948, 
issued and subsequently served its complaint in this proceeding 
upon the respondent, The Adlerika Company, a corporation, charg- 
ing it with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of said act. On March 29, 
1943, the respondent filed its answer in this proceeding. Thereafter 
a stipulation was entered into, whereby it was stipulated and agreed 
that a statement of facts signed and executed by the respondent 
and Richard P. Whiteley, Assistant Chief Counsel for the Federal 
Trade Commission, subject to the approval of the Commission, might 
be taken as the facts in this proceeding and in lieu of testimony in 
support of the charges stated in the complaint, or in opposition 
thereto, and that the said Commission might proceed upon said 
statement of facts to make its report, stating its findings as to the 
facts and its conclusion based thereon, and enter its order disposing 
of the proceeding without the presentation of argument or the 
filing of briefs. Respondent expressly waived the filing of a report 
upon the evidence by the trial examiner. Thereafter this proceed- 
ing regularly came on for final hearing before the Commission on 
the complaint, answer and stipulation, said stipulation having been 
approved, accepted and filed; and the Commission, having duly 
considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, The Adlerika Company, is a corpora- 
tion, organized and existing under and by virtue of the laws of the 
‘State of Minnesota, with its principal office and place of business 
located at St. Paul, Minn. 


Par. 2. The respondent is now, and for several years last past 
has been, engaged in the offering for sale, sale and distribution of a 
laxative medicinal preparation known and designated as “Adler-i- 
ka.” Respondent causes said preparation, when sold, to be shipped 
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from its said place of business in the State of Minnesota to the 
purchasers thereof located in the various other States of the United 
States and in the District of Columbia. 


Respondent. maintains, and at all times herein mentioned has 
maintained, a course of trade in its said medicinal preparation in 
commerce between and among the various States of the United 
States. 

Par. 3. Respondent, in the course and conduct of its business as 
aforesaid, has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
concerning its medicinal preparation by the United States mails 
and by various other means in commerce as “commerce” is defined 
in the Federal Trade Commission Act; and the respondent has also 
disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning said 
medicinal preparation by various means for the purpose of induc- 
ing and which are likely to induce, directly or indirectly, the pur- 
chase of its said preparation in commerce as “commerce” is defined 
in the Federal Trade Commission Act. 

Par. 4, “Adler-i-ka” is a laxative and depends upon the active 
ingredients of magnesium sulphate, cascara and frangula to effect 
a movement of the bowels. When taken according to the recom- 
mended dosage, “Adler-i-ka” will cause the evacuation of the bowels 
and may cause an increase in the severity of appendicitis and its 
symptoms when taken by a person suffering from appendicitis. 

Par. 5. Respondent’s advertising, disseminated as aforesaid prior 
to December, 1944, failed to reveal that “Adler-i-ka” should not be 
used in the presence of abdominal pains, nausea, vomiting or other 
symptoms of appendicitis, nor does such advertising contain any 
warning with respect to the use of said preparation in the presence 
of appendicitis or symptoms thereof. | . 

Par. 6. Respondent’s labeling placed on bottles containing “Ad- 
ler-i-ka,” among other things, contains the following: 


ADLERIKA effectively combines the laxative properties of MAGNESIUM 
SULPHATE (Epsom Salt U.S.P.), CASCARA and FRANGULA with the 
carminative properties of FERNAL, ANISE, CARAWAY, SASSAFRAS, and 
GINGER together with LICORICE, GLYCERIN, CARBONATE OF MAG- 
NESIA, OIL OF CINNAMON and METHYL SALICYLATE. 


DIRECTIONS 


For Gas in the Stomach or Bowel and for Occasional Constipation. 
Average Adult Dose: 
1 to 2 tablespoonfuls. 
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Children : 
Age 5 to 10 years 1 to 2 teaspoonfuls 
10 to 15 years % to 1 tablespoon 
For Occasional Constipation 


For most effective laxative action ADLERIKA should be taken occasionally 
as needed, 14 hour before breakfast with at least 14 glass of water. If more 
convenient it may be taken before any other meal or at bed time. 


Distressing STOMACH GAS and HHARTBURN are often relieved BF a 
dose of one teaspoonful. If stomach gas is not relieved after taking one tea- 
spoonful, this dose may be repeated in an hour and again in three hours, but 
not more than four doses should be consumed. 


CauTion—Do not. use this preparation, or any other laxative, when ab- 
dominal pain, nausea, vomiting or other symptoms of appendicitis are present. 
Consult your physician. The frequent or continued use of a laxative may re- 
sult in a dependency upon such products for elimination. 


Par. 7. The Commission finds that the advertisements dissemi- 
nated by respondent with respect to its preparation constituted 
false advertisements in that they failed to reveal facts material in 
the light of the representations contained therein, and material 
with respect to consequences which might result from the use of the 
preparation under the conditions prescribed in the advertisements 
or under such conditions as are customary or usual; that is, the 
advertisements failed to reveal that the said preparation should not 
be used in the presence of abdominal pains, nausea, vomiting or 
other symptoms of appendicitis. 


Par. 8. The use by the respondent of these false advertisements 
had a tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that said preparation is entirely safe and harmless and 
might be taken at all times without danger of ill effects to the user 
and the tendency and capacity to cause such portion of the public 
to purchase substantial quantities of said preparation as a result of 
the erroneous and mistaken belief so engendered. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein 
found, were all to the prejudice and injury of the public and con- 
stituted unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent and a stipulation as to the facts entered into between 
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respondent herein and Richard P. Whiteley, Assistant Chief Coun- 
sel for the Commission, which provides, among other things, that 
without further evidence or other intervening procedure, the Com- 
mission may issue and serve upon the respondent herein findings as 
to the facts and conclusion based thereon and an order disposing 
of the proceeding, and the Commission having made its findings. 
as to the facts and conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, The Adlerika Company, a 
corporation, and its officers, agents, representatives and employees, 
directly or through any corporate or other device, in connection 
with the offering for sale, sale or distribution of respondent’s medici- 
nal preparation designated “Adler-i-ka,” or any other preparation 

of substantially similar composition or possessing substantially 
_ similar properties, whether sold under the same name or under any 
other name, do forthwith cease and desist from: 

1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any other means in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, which fails to reveal that the said preparation advertised 
_ should not be used in the presence of abdominal pains, nausea, 
vomiting or other symptoms of appendicitis; provided, however, 
that such advertisement need contain only the statement, “Caution : 
Use Only as Directed,” if and when the directions for use, wherever 
they appear on the label, in the labeling, or both on the label and in 
the labeling, contain a warning to the above effect ; 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing, or which is likely to in- 
duce, directly or indirectly, the purchase of said preparation in com- 
merce, as “commerce” is defined in the Federal Trade: Commission 
Act, which advertisement fails to comply with the requirements set 
forth in paragraph 1 hereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MarTrer oF 


ZO-LON COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


\ 


Docket 5182.. Complaint, Feb. 24, 1944—Decision, July 12, 1945 


Where an individual engaged in the interstate sale and distribution of a 
medicinal preparation designated as “Zo-Lon Compound” and “Zo-Lon” ; 
through advertisements in newspapers and by other means— 

Represented falsely that said preparation constituted a competent and effec- 
tive treatment for obesity and that its use would result in substantial 
and satisfactory reduction in weight without resort to strenuous exercise 
or starvation diet, through such statements as “Take off Ugly Fat With 
Grapefruit Juice Recipe. Now you may slim down your figure and lose 
pounds of ugly fat, without back-breaking exercises or starvation diet. 
Try this home recipe to bring back alluring curves and graceful slender- 
ness. * * * Wonderful results may be obtained quickly. Just get 
four ounces of Zo-Lon Compound from your druggist. Stir two table- 
spoons in a glass of unsweetened grapefruit. juice at mealtime. Reducing 
is Fun With This Home Recipe. * * * Results are guaranteed.” 

The facts being that any reduction in weight that might result from use of 
said preparation in connection with diet and exercise would be attributable 
to the diet and not to the preparation; 

With effect of misleading a substantial portion of the purchasing public into 
the mistaken belief that said representations were true and into the 
purchase of substantial quantities of said product by reason thereof: 

_Hcld, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. B. G. Wilson for the Commission. 
Rosen, Francis & Cleveland, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that A. T. 
Wilson trading as Zo-Lon Company, hereinafter referred to as 
respondent, has violated the provisions of the said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrapy 1. Respondent, A. T, Wilson, is an individual, trading 
as Zo-Lon Company, with his principal place of business located at 
422 South Akard Street, Dallas, Tex. Said business is conducted 
as a partnership, the partners being respondent A. T. Wilson and 


ZO-LON COMPANY 39 
38 Complaint 


John T. Benson. The said John T. Benson is not at this time en- 
gaged actively in said business and his address is unknown. 

Par. 2. The respondent, A. T. Wilson is now, and for some time 
last past has been, engaged in the business of offering for sale, sale 
and distribution of a medicinal preparation, designated as “Zo-Lon 
Compound,” and “Zo-Lon.” 


Respondent causes said product, when sold, to be shipped from 
his said place of business in the State of Texas to purchasers thereof 
located in various other States of the United States and in the 
District of Columbia. 


Respondent maintains, and at all times mentioned herein has 
maintained, a course of trade in said product, in commerce, between 
and among the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 8. In the course and conduct of said business and for the 
purpose of inducing the purchase of said preparation, respondent 
has disseminated and is now disseminating and has caused and is 
now causing the dissemination of, false advertisements concerning 
said preparation by United States mails and by other means in com- 
merce as “commerce” is defined in the Federal Trade Commission 
Act; and respondent has also disseminated, false advertisements 
concerning said preparation by various other means, for the pur- 
pose of inducing, and which are likely to induce, directly or in- 
directly, the purchase of said preparation in commerce as “commerce” 
is defined in the Federal Trade Commission Act. Among and typi-- 
cal of the false, deceptive and misleading statements and representa- 
tions contained in said false advertisements disseminated and caused 
to be- disseminated as hereinabove set forth, by United States mails, 
by advertisements inserted in newspapers, and by other means, are 
the following: 

Take off Ugly Fat With Grapefruit Juice Recipe. Now you may slim down 
your figure and lose pounds of ugly fat, without back-breaking exercises or 
starvation diet. Try this home recipe to bring back alluring curves and grace- 
ful slenderness. * * * Wonderful results may be obtained quickly. Just 
get four ounces of Zo-Lon Compoufid from your druggist. Stir two tablespoon- 
fuls in a glass of unsweetened grapefruit juice at mealtime. 

Reducing Is Fun With This Home Recipe. Try this home recipe to bring 
back alluring curves and graceful slenderness. * * * Just get six ounces 
of powdered Zo-Lon compound from your druggist. Stir a teaspoonful in a 
glass of grapefruit juice at mealtime. Results are guaranteed. 


Par. 4. Through the use of the foregoing statements and repre- 
sentations and others of similar import and meaning not set out 
herein, the respondent represents that said medicinal preparation 
constitutes a competent and effective treatment for obesity and that 
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the use of said preparation will result in substantial and satisfactory 
reduction in weight without resort to strenuous exercise or starva- 
tion diet. 


Par. 5. The aforesaid statements and representations are false, 
misleading and deceptive. In truth and in fact, the said medicinal 
preparation does not constitute a competent and effective treatment 
for obesity and has no value as a reducing agent. When used in con- 
nection with diet and exercise, any reduction in weight that might 
‘result would be attributable to the diet and not to the preparation. 

Par. 6. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations has had, and now has, 
the capacity and tendency to, and does, mislead a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said statements and representations are true and to induce a sub- 
stantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase substantial quantities of respon- 
dent’s product. 


Par. 7. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and ~ 
constitute unfair and deceptive acts and practices in commerce with- 
in the intent and meaning of the Federal Trade Commission Act. 


Report, Frinprines ss To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 24, 1944, issued and 
subsequently served its complaint in this proceeding upon respondent 
A. T. Wilson, an individual trading as Zo-Lon Company, charging 
him with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of the said act. 


After the issuance of said complaint and the filing of respon- 
dent’s answer the Commission, by order entered herein, granted re- 
spondent’s motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations 
of fact set forth in said complaint and waiving all intervening pro- — 
cedure and further hearing as to said facts, which substitute answer 
was duly filed in the office of the Commission. Thereafter this pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint and substitute answer and the Commission 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the pub- 
lic and makes this its findings as to the facts and its conclusion 
drawn therefrom. 
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FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, A. T. Wilson, is an individual, trading 
as Zo-Lon Company, with his principal place of business located at 
422 South Akard Street, Dallas, Tex. 


Par. 2. The respondent, A. T. Wilson, is now, and for some time 
last past has been, engaged in the sale and distribution of a medici- 
nal preparation designated as ”Zo-Lon Compound,” and “Zo-Lon.” 


Respondent causes said product, when sold, to be shipped from 
his said place of business in the State of Texas to purchasers thereof 
located in various other States of the United States and in the 
District of Columbia. 


Respondent maintains, and at all times mentioned herein has 
maintained, a course of trade in said product, in commerce, between 
and among the various States of the United States and in the Dis- 
trict of Columbia. 


Par. 3. In the course and conduct of said business and for the 
purpose of inducing the purchase of said preparation, respondent 
has disseminated and is now disseminating and has caused and is 
now causing the dissemination of, false advertisements concerning 
said preparation by United States mails and by other means in com- 
merce as “commerce” is defined in the Federal Trade Commission 
Act; and respondent has also disseminated, false advertisements 
concerning said preparation by various other means, for the pur- 
pose of inducing, and which are likely to induce, directly or in- 
directly, the purchase of said preparation in commerce as “commerce” 
is defined in the Federal Trade Commission Act. Among and typi- 
cal of the false, deceptive and misleading statements and representa- 
tions contained in said false advertisements disseminated and caused 
to be disseminated as hereinabove set forth, by United States mails, 
by advertisements inserted in newspapers, and by other means, are 
the following: 

Take off Ugly Fat With Grapefruit Juice Recipe. Now you may slim down 
your figure and lose pounds of ugly fat, without back-breaking exercises or 
starvation diet. Try this home recipe to bring back alluring curves and grace- 
ful slenderness. * * * Wonderful results may be obtained quickly. Just 
get four ounces of Zo-Lon Compound from your druggist. Stir two tablespoon- 
fuls in a glass of unsweetened grapefruit juice at mealtime. 

Reducing Is Fun With This Home Recipe. Try this home recipe to bring 
- pack alluring curves and graceful slenderness. * * * Just get six ounces 
of powdered Zo-Lon compound from your druggist. Stir a teaspoonful in a 
glass of grapefruit juice at mealtime. Results are guaranteed. 


Par. 4. Through the use of the foregoing statements and repre- 
sentations and others of similar import and meaning not set out 


42 FEDERAL TRADE COMMISSION DECISIONS 


Order 41 F. T,C. 


herein, the respondent represents that said medicinal preparation 
constitutes a competent and effective treatment for obesity and that 
the use of said preparation will result in substantial and satisfactory 
reduction in weight without resort to strenuous exercise or starva- 
tion diet. ; 

Par. 5. The aforesaid statements and representations are false, 
misleading and deceptive. In truth and in fact, the said medicinal 
preparation does not constitute a competent and effective treatment 
for obesity and has no value as a reducing agent. When used in con- 
nection with diet and exercise, any reduction in weight that might 
result would be attributable to the diet and not to the preparation. 

Par. 6. The use by the respondent of the foregoing false, deceptive 
- and misleading statements and representations has had, and now has, 
the capacity and tendency to, and does, mislead a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said statements and representations are true and to induce a sub- 
stantial portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase substantial quantities of respon- 
dent’s product. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein 
found, are all to the prejudice and injury of the public, and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint and states that he 
waives all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 

It 2s ordered, That A. T. Wilson, an individual, trading as Zo-Lon 
Company, or trading under any other name, his representatives, 
agents and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale and distribution 
of his preparation designated “Zo-Lon Compound,” and “Zo-Lon,” 
or any other preparation of substantially similar composition or 
possessing substantially similar properties, under whatever name or 
names sold, do forthwith cease and desist from, directly or indirectly : 
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1. Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, 
which advertisement represents, directly or by implication: 

(a) That said preparation constitutes a competent or effective 
treatment for obesity or has any value as a reducing agent. 

2. Disseminating or causing to be disseminated any advertising by 
any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said preparation, 
which advertisement contains any of the representations prohibited 
in paragraph 1 hereof. 

It ts further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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In THE MATTER OF 


NORTHERN KENTUCKY INDEPENDENT FOOD 
DEALERS ASSOCIATION, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5140. Complaint, Mar. 24, 1944—Decision, July 12, 1945 


Where an association, the members of which included about 150 retail grocers 
across the Ohio River from Cincinnati who purchased bread from Ohio 
baking companies having regularly established delivery routes serving 
their trade area, with driver salesmen daily delivering the number of 
loaves specified or ordered by the purchaser or left to the judgment of the 
driver, who made regular collections except where the purchaser was 
billed by the baking company, and in all cases accounted to the employer 
for the bread taken, title to which was retained by the bakery company 
until sold by him; 

Following the discontinuance by the bakeries, pursuant to order issued in 
December, 1942, by an executive agency of the Federal Government, of 
their practice of crediting the grocer with two day unsold or “stale” 
bread; member dissatisfaction with the bakers’ refusal thereafter either 
to reduce the price of bread to retailers or to undertake to secure an 
amendment of the order so as to permit the bakers to resume their prac- 
tice of picking up stale bread and crediting grocers; and adoption by 
said members, in an effort to secure the relief desired, of a planned 
course of action involving application of pressure to two important 
bakers in said territory, whose action it was believed would be followed 
by the others— 

Concertedly withdrew their patronage from said two bakers in increasingly 
substantial numbers until advised by counsel that te engage in a boycott 
was illegal; 

Effects of which acts and practices, and attempt and threat by them to 
exercise an oppressive and unlawful power to injure the business of 
others and to deprive the consuming public of the benefits of free com- 
petition in the sale and distribution of bread from Ohio to purchasers in 
Kentucky, had been and were to obstruct and hamper competition among 
‘baking companies in the sale and distribution of bread, and to obstruct 
and hamper competition among such members and other retail grocers 
in Kentucky in purchasing bread produced in Cincinnati, Ohio: 

Held, That said acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair 
methods of competition in commerce and unfair acts and practices therein. 


Before Mr. Webster Ballinger, trial examiner. 
Mr. Karl £. Steinhauer for the Commission. 
Moore, Benzinger & Quill, of Covington, Ky., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
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and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the association, 
corporations, partnerships and individuals named herein and herein- 
after referred to as respondents, have violated the provisions of 
Section 5 of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in such respect as 
follows: 

Paracraru 1. Respondent, Northern Kentucky Independent Food 
Dealers Association, hereinafter referred to as “respondent Associa- 
tion,” is a non-profit corporation, organized on the 8th day of Au- 
gust, 1939, under the laws of the State of Kentucky, with its prin- 
cipal place of business located at 505 Scott Street, in the city of 
Covington, Ky. Its membership is composed of individuals, partner- 
ships and corporations engaged in business as retail grocers in the 
State of Kentucky. 

The aim and purpose of respondent Association is to bring about 
cooperation for the common good of the members of the Association. 

The officers of respondent Association who, individually and as 
said officers, are named as respondents herein, are Paul Ogden, presi- 
dent; R. H. Goderwis, vice president; Larry T. Hiltz, secretary, and 
Barney J. Malloy, treasurer. 

The membership of respondent Association consists of approxi- 
mately 150 retail grocers, their number and identity varying from 
time to time, so that it is impracticable at any given time to name 
as respondents and bring before the Commission each and all of the 
members without manifest delay, confusion and inconvenience. 
Therefore, all members of the said respondent Association are also 
respondents herein, as a class, and the Commission names and in- 
cludes as respondents in this proceeding, both separately and as 
representatives of the whole class, the above-mentioned officers and 
the following members of respondent Association, to wit: Virgil 
Clinkenbeard, George Stegner, T. C. Alpaugh, Richard Guenther, 
Daniel Roy and Charles Hindersman. 

Par. 2. The respondent members of respondent Association here- 
inafter referred to as “respondent members,” have been since prior 
to the organization of respondent Association in 1989, and still are 
engaged in the business of operating retail grocery stores in the 
State of Kentucky. In the course of their said business, said re- 
spondent members purchase quantities of bread manufactured in 
the State of Ohio, which are shipped from said State to their re- 
spective places of business in the State of Kentucky for resale, and 
here has been and now is a regular course of interstate trade and 
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commerce in said bread between the various manufacturers thereof 
in the State of Ohio and respondent members and other retailers of 
bread in the State of Kentucky. 


Said Ohio bread manufacturers are in competition with each 
other in the interstate sale and delivery of bread to respondent 
members and other retailers in the State of Kentucky. Said re- 
spondent members are in competition with each other and with 
other retailers in the purchase and sale of said bread in commerce as 
aforesaid. 


Par. 8. For several years last past, respondents, in the course of 
their said business, have maintained and still maintain an unlawful 
combination and conspiracy to pursue, and they have accordingly 
pursued and still pursue an agreed and planned common course of 
action to hinder and prevent two of the largest Ohio bread manu- 
facturers from selling and delivering their bread in competition 
with their competitors to respondent members and other retailers in 
the State of Kentucky until such time as said bread manufacturers 
comply with respondents’ demand that they either reduce the prices 
of their bread to respondents or exchange their fresh loaves of bread 
for respondents’ stale, unsold loaves of bread on hand from time to 
time. ; 

By compelling Ohio’s two largest bread manufacturers to comply 
with their said demand, respondents would, as a concomitant result, 
compel all other Ohio bread manufacturers selling bread to respon- 
dents and other grocers in Kentucky to likewise reduce the prices of 
their bread to respondents or exchange fresh loaves of bread for 
respondents’ stale, unsold loaves of bread on hand from time to time. 

Pursuant to such combination, conspiracy and agreed and planned 
common course of action, and in furtherance thereof, the respondent 
members have acted in concert and in cooperation with each other 
to refuse, and they have actually refused and still continue to refuse, 
and they have caused other retail grocers to refuse, and to continue 
to refuse to purchase bread from the said two largest Ohio bread 
manufacturers. 

Par. 4. The effects of respondents’ acts and practices herein alleged 
are to obstruct and hamper competition between said two largest 
Ohio bread manufacturers and their competitors in the sale and de- 
livery of Ohio bread to purchasers thereof in the State of Kentucky ; 
to obstruct and hamper competition among respondent members and 
other retail grocers in the State of Kentucky in their purchases of 
Ohio bread. Respondents’ said acts and practices constitute an at- 
tempt and threat to arrogate to themselves an oppressive and un- 
lawful power to injure and destroy the business of others; to lodge 
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in respondents a dangerous and unlawful control of the prices at 
which Ohio bread is to be sold in the State of Kentucky; and to un- 
lawfully take away from the consuming public the benefits resulting 
from free competition in the sale and delivery of bread from the 
State of Ohio to the purchasers thereof in the State of Kentucky. 


Par. 5. Each of the respondents herein named has directly or 
through the agency of respondent Association taken an active part 
in all the activities herein set out. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair methods of competition in commerce and unfair acts 
_and practicés in commerce within the intent and meaning of Sec- 
tion 5 of the Federal Trade Commission Act. 


Report, Frnprines As To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 24, 1944, issued and sub- 
sequently served its complaint in this proceeding upon the respon- 
dents named in the caption hereof, charging them with the use of 
unfair methods of competition and unfair acts and practices in 
commerce in violation of the provisions of said act. After the filing 
of the respondents’ answers, testimony and other evidence in sup- 
port of and in opposition to the allegations of said complaint were 
introduced before an examiner of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion on the complaint, answers, testimony and other evidence, report 
of the trial examiner and exceptions thereto, and brief in support of 
the complaint (respondents not having filed brief and oral argu- 
ment not having been requested) ; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. (a) Respondent, Northern Kentucky Independent 
Food Dealers Association, Inc., (hereinafter frequently referred to 
as the association), is a nonprofit corporation, organized and exist- 
ing under the laws of the State of Kentucky, with its office and 
principal place of business at 505 Scott Street, Covington, Ky. The 
membership of said association consists of approximately 150 in- 
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dividuals, partnerships, or corporations separately engaged in busi- 
ness as retail grocers. The members have their places of business in 
Kentucky in an area across the Ohio River from Cincinnati, Ohio, 
and in the immediate trading area of that city. The purposes of 
respondent association, as stated in its articles of incorporation, are, 
in substance, to bring about cooperation of its members for their 
common good. 

(b) Respondent, Paul Ogden was, at the time the acts and prac- 
tices hereinafter described were performed, a retail grocer with his 
place of business in Bellevue, Ky., and was president of respondent 
association.. A physician’s affidavit filed in this proceeding indi- 
cates that he has been a hospital patient for a number of months 
and makes it uncertain when, if ever, he may resume the conduct 
of a business. 

(c) Respondent, R. H. Goderwis, is a retail grocer with his place 
of business in Covington, Ky., is a member of respondent associa- 
tion, and at the time the acts and practices hereinafter described 
were performed was vice president of said association. 

(d) Respondent, Larry T. Hiltz, is a retail grocer with his place 
of business in Covington, Ky., is a member of respondent associa- 
tion, and at the time the acts and practices hereinafter described 
were performed was secretary of said association. 


(e) Respondent, Barney J. Malloy, is a retail grocer with his 
place of business in Covington, Ky., is a member of respondent as- 
sociation, and at the time the acts and practices hereinafter described 
were performed was treasurer of said association. 


(7) Respondents, Virgil Clinkenbeard, George Stegner, T. C. 
Alpaugh, Richard Guenther, Roy Daniel (the respondent named in 
the complaint as Daniel Roy), and Charles Hindersman, are retail 
grocers with their places of business located within the general area 
heretofore described and are members of respondent association. Be- 
cause of the number of members and the constantly changing mem- 
bership of respondent association, these members were made respon- 
dents as representatives of the membership generally. 

Par. 2. In the course and conduct of their respective businesses as 
retail grocers, the members of respondent association and other 
grocers locdted in the same area purchase bread from a number of 
baking companies having their plants in the State of Ohio. These 
baking companies have regularly established delivery routes serving 
the trade area in which the members of the respondent association 
are located. Driver-salesmen employed by the baking companies call 
daily upon the grocers and other purchasers located on their particu- 
lar routes and deliver from a supply of bread on their trucks the 
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number of loaves specified by the purchaser or, pursuant to a previ- 
ous understanding, make delivery of a quantity which is left to the 
judgment of the driver-salesman, or deliver a quantity of bread 
not to exceed a previously specified number of loaves. In occasional 
instances, purchasers may, for particular reasons, order of the 
baking company or of the driver-salesman an unusual quantity of 
bread for delivery on a specified date in the future. The baking 
company retains title to the bread until it is sold by the driver- 
salesman. This employee collects from the purchasers daily or 
weekly for the bread thus delivered, or in some instances the pur- 
chaser is billed by the baking company at the end of specified 
periods. In all cases the driver-salesman accounts to his employer 
for the bread taken from the bakery, and the amount taken each 
day is customarily based upon an estimate by the driver-salesman 
as to his probable deliveries. The members of respondent associa- 
tion thus purchase bread in commerce, as “commerce” is defined in 
the Federal Trade Commission Act. 


Par. 3. (a) For many years it had been customary for baking 
companies, in delivering bread to retail grocers, to pick up any 
bread remaining unsold for two days and credit the grocer with 
the amount he paid for it. Such bread was referred to as “stale” 
bread. The usual loaves sold in the area in question were 20- and 
22-ounce loaves, which were sold to the grocer at 9¢ and 10¢ a loaf, 
respectively, and which were resold by the grocer at 11¢ and 12¢ 
respectively, the normal and customary gross margin of profit to 
the grocer being 2¢ per loaf. In December 1942, an order was issued 
by an executive agency of the Federal Government affecting the 
distribution of bread. Among other things, it prohibited the baker 
from accepting the return of “stale” bread, and thus shifted any 
loss resulting from “stale” bread from the baker to the retailer. 
The members of the association felt that the gross margin of profit 
of 2¢ per loaf did not enable them to bear the loss resulting from 
“stales” and still recover a reasonable profit from their handling of 
bread. The members of respondent association were also of the 
opinion that the baking companies should give them some relief, 
either through a reduction in price to the grocer which would afford 
a larger gross margin of profit or through securing an amendment 
of the order mentioned so as to permit the baking companies to 
pick up “stale” bread and credit the grocer therefor, as had been 
done in the past. 3 

(b) The president of respondent association appointed a bread 
committee consisting of Ben Kees, Sylvester Wagner, Larry T. 
Hiltz, George Scharold, George Johannigmann, and Richard Guen- 
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ther, all members of the board of directors of respondent associa- 
tion except Larry T. Hiltz, who was its secretary. At the direction 
of the president of the association or of this bread committee, the 
assistant secretary of the association invited representatives of each 
of the baking companies concerned to meet with these members of 
the association, and such meeting was had on March 38, 1943, at the 
offices of the association in Covington, Ky. The meeting was at- 
tended by Paul Ogden, president of the association, Larry T. Hiltz, 
its secretary, Ben Kees, Sylvester Wagner, George Scharold, George 
Johannigmann, and Richard Guenther, and by representatives of 
all the baking companies concerned. The representatives of respon- 
dent association placed before the baking company representatives 
their views that either a reduction should be made in the price of 
bread to them in order to increase their gross margin of profit, or 
that a modification of the order should be secured to permit bakers 
to pick up “stale” bread or credit the grocers with the cost thereof. 
The representatives of the bakers were asked to reply within a week 
as to what action they would take in response to the request made. 
Under date of March 8, 1948, the president of Rainbo Baking Com- 
pany wrote the respondent association advising it of his regret at 
being unable to comply with their request, and each of the other 
bakers telephoned the association giving similar answers. 

Par. 4. When the baking companies refused to comply with the 
request made of them, the president and other representatives of 
respondent association decided that pressure should be applied in 
an effort to secure the relief which they thought necessary. They 
further decided that since the Rainbo Baking Company and the 
Taystee Bread Company were important bakers in the Cincinnati 
territory, any action which these bakers took would be followed by 
all other baking companies operating in that territory. The plan 
decided upon was to cease purchasing bread from Rainbo and 
Taystee, and this decision was obviously communicated to members 
of the association and to some nonmember retail grocers and their 
cooperation solicited. There is testimony that this was done by in- 
formal meetings and by individual solicitations. On March 11, 
1943, thirty-three grocers discontinued purchases from Taystee 
Bread Company, and on March 12, forty-one discontinued purchases 
from Rainbo Baking Company. At various dates thereafter addi- 
tional grocers discontinued purchases from these companies until as 
of April 1, 1948, fifty-seven had quit buying from Taystee and 
sixty-three from Rainbo. Forty-six grocers ceased buying from 
both of these baking companies, and twenty-eight stopped buying 
from one or the other of the baking companies. Prior to the cam- 
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paign initiated by respondents, Taystee had about four hundred 
customers in the northern Kentucky area served by its routes out of 
Cincinnati, and Rainbo had about four hundred and fifty customers 
served by its routes in the same area. At the regular directors’ 
meeting in April 1948, counsel for the association was asked by 
the board for advice concerning the “stale” bread controversy and 
they were advised that it was illegal to engage in a boycott. There 
is no evidence of any activities in promoting the boycott after this 
time. Some of the grocers who quit buying bread from Taystee or 
Rainbo, or both, had resumed their purchases from one or both of 
these companies before the receipt of the advice mentioned, and 
others have not resumed the purchase of bread from these baking 
companies. The loss of sales to Taystee Bread Company and Rainbo 
Baking Company resulting from this boycott was reflected in an 
increase of approximately the same amount in the sales of the 
Continental and Schulze baking companies on their routes serving 
the area in question. 

Par. 5. The effects of the aforesaid acts and practices of respon-. 
dent association its officers, directors, and members have been, and 
are, to obstruct and hamper competition among baking companies 
in the sale and distribution of bread, to obstruct and hamper com- 
petition among respondent members and other retail grocers in the 
State of Kentucky in purchasing bread produced in Cincinnati, Ohio, 
and constitute an attempt and threat by respondents to exercise an 
oppressive and unlawful power to injure the business of others and - 
to deprive the consuming public of the benefits of free competition 
in the sale and distribution of bread from the State of Ohio to pur- 
chasers thereof in the State of Kentucky. 


CONCLUSION 


The acts and practices of respondents, as herein found, are all to 
the prejudice and injury of the public and constitute unfair methods 
of competition in commerce and unfair acts and practices in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of re- 
spondents, testimony and other evidence in support of and in op- 
position to the allegations of the complaint taken before an examiner 
of the Commission theretofore duly designated by it, report of the 
trial examiner and exceptions thereto, and brief in support of the 
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complaint (respondents not having filed brief and oral argument 
not having been requested), and the Commission having made its 
findings as to the facts and its conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That respondent, Northern Kentucky Independent 
Food Dealers Association, Inc., a nonprofit corporation, its officers, 
directors, and members, their respective representatives, agents, and 
employees, and respondents R. H. Goderwis, Larry T. Hiltz, and 
Barney J. Malloy, individually and as officers of the aforesaid cor- 
porate respondent, their respective agents, representatives, and em- 
ployees, in or in connection with the purchase of bread and other 
grocery products in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from 
entering into, continuing, cooperating in, or carrying out any 
planned common course of action, understanding, agreement, com- 
bination, or conspiracy between and among any two or more of 
said respondents, or between any one or more of said respondents 
and others not parties hereto, for the purpose or with the effect of 
coercing, or seeking to coerce, any seller into the adoption of any 
price, sale, or distribution policy desired by respondents, or other- 
wise hindering or restraining competition in the sale and distribu- 
tion of said products: 

1. By ceasing dealing with or reducing their purchases from any 
seller or sellers of bread or other grocery products. 

2. By inducing, persuading, or coercing others into ceasing deal- 
ing with or into reducing their purchases from any seller or sellers 
of bread or other grocery products. 

3. By hindering, obstructing, or preventing any seller of bread 
or other grocery products from making sales of his products. 

It is further ordered, That, for the reasons appearing in the 
findings as to the facts, this proceeding be, and the same hereby is, 
closed as to respondent Paul Ogden without prejudice to the right 
of the Commission to institute further proceedings should facts 
warrant such action. 

It 1s further ordered, 'That respondents shall within 60 days after 
the service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE Marrer or 


PEGGY SHOPS, INC., TRADING AND DOING BUSINESS 
AS KARLTON VOGUE SHOP > 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND THE WOOL 
PRODUCTS LABELING ACT OF 1939, APPROVED OCT. 15, 1940 


Docket 5035. Complaint, Aug. 25, 1943—Decision, July 19, 1945 


Where a corporation engaged in selling to the general public from its store, 
women’s clothing, purchased from manufacturers in its own and other 
States, including many articles which were wool products within the in- 
tent and meaning of the Wool Products Labeling Act of 1939, and, when 
delivered to its store, had affixed thereto the stamp, tag, label or other 
means of identification purporting to show the percentage of the total 
fiber weight of wool, reprocessed wool, reused wool and non-wool fiber, 
maximum percentage of adulterating matter, and proper identification 
of the manufacturer, seller, etc., as provided by the aforesaid act and 
rules promulgated thereunder; before offer for sale or sale by it of 
said products to the general public, and with intent to violate the pro- 
visions of said act and rules— 3 

Removed, mutilated, participated in or caused the removal or mutilation of 
said stamps, tags, labels or other means of identification and did not re- 
place them with substitute stamps, etc., containing the information re- 
quired as aforesaid ; 

With the result that said wool products, when offered for sale and sold by it, 
did not have affixed thereto the information required by said Act and rules 
and regulations: 

Held, That such acts, practices, and methods of said corporation, as herein 
found, violated the provisions of the Wool Products Labeling Act of 1939 
and the rules and regulations promulgated thereunder, were all to the 
prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. . 


Before Ur. Arthur F. Thomas, trial examiner. 


Mr. DeWitt T. Puckett and Mr. G. M. Martin for the Commission. 
Loewenstein & Winokur, of Philadelphia, Pa., for respondent. 


CoMPLAINT! 


Pursuant to the provisions of the Federal Trade Commission 
Act, and the Wool Products Labeling Act of 1939, and by virtue 
of the authority vested in it by said acts, the Federal Trade Com- 
mission, having reason to believe that Peggy Shops, Inc., a cor- 
poration, trading and doing business as Karlton Vogue Shop, 


1 Complaint published as amended by the following order of Nov. 4, 1943 : 
This matter coming on to be heard by the Federal Trade Commission upon the mo- 
tion of counsel for the Commission to amend the complaint in this case by substituting 
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hereinafter referred to as respondent, has violated the provisions of 


said acts, and the rules and regulations promulgated under the 
Wool Products Labeling Act of 1939, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in 
that respect as follows: 


Paracraru 1. Respondent, Peggy Shops, Inc., trading and doing — 


business as Karlton Vogue Shop, is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
Delaware and has its principal office and place of business at 1412 
Chestnut Street, Philadelphia, Pa. 


Par. 2. Respondent is now and for several years last past has been 
operating a store in Philadelphia, Pa., selling women’s clothing to 
the general public. 

Par. 8. During all the time aforementioned, the respondent has 
purchased and is now purchasing said clothing from various manu- 
facturers located in States other than the State of Pennsylvania, 
and has caused and is now causing such clothing to be transported 
in commerce through regular and continuous channels of trade in 
which such apparel through respondent reaches the ultimate pur- 
chaser-consumer in a State other than the State of manufacture or 
first introduction into such commerce. Respondent also purchases 
said clothing from various manufacturers located in the State of 
Pennsylvania who manufacture such clothing for introduction into 
said commerce. 


Said clothing transported in commerce as aforesaid and also cloth- 
ing manufactured for introduction into said commerce is thereafter 
offered for sale and sold by respondent to the general public at its 
said place of business. 


Par. 4, Among the clothing purchased and transported in com- 
merce as aforesaid and also among the clothing manufactured for 
introduction into said commerce and thereafter offered for sale and 
sold by respondent as aforesaid since July 15, 1941, are many arti- 
cles which are wool products within the intent and meaning of the 
Wool Products Labeling Act of 1939, in that such articles are com- 


the statement “Peggy Shops, Inc., a corporation, trading and doing business as Karlton 
Vogue Shop” for the statement “Karlton Vogue Shop, trading and doing business as 
Peggy Shop, a corporation,” and it appearing that respondent does not resist said mo- 
tion, and the Commission having duly considered the said motion and the record herein 
and being now fully advised in the premises. 

It is ordered that the complaint herein be, and the same hereby is, amended by sub- 
stituting the statement “Peggy Shops, Inc, a corporation, trading and doing business 
as Karlton Vogue Shop” for the statement “Karlton Vogue Shop, trading and doing 
business as Peggy Shop, a corporation.” 
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posed in whole or in part of wool, reprocessed wool and reused wool 
as those terms are defined in said act. 


All of said wool products purchased and transported in said com- 
merce as aforesaid, and all of said wool products manufactured for 
introduction into said commerce, were subject to the provisions of 
the Wool Products Labeling Act of 1939 and the rules and regula- 
tions promulgated thereunder, and all of said wool products had 
affixed thereto by the manufacturer thereof, or by some person au- 
thorized under the provisions of said Act and said rules and regula- 
tions, a stamp, tag, label or other means of identification purport- 
ing to show (a) the percentage of the total fiber weight of the wool 
product, exclusive of ornamentation, not exceeding 5 percentum of 
said total fiber weight, of (1) wool, (2) reprocessed wool, (38) re- 
used wool, (4) each fiber other than wool where said percentage by 
weight of such fiber was 5 percentum or more, and (5) the aggregate 
of all other fibers; (b) the maximum percentage of the total weight 
of the wool product of non-fibrous loading, filling or adulterating 
matter; (c) the name of the manufacturer of the wool product, or 
the manufacturer’s registered identification number and the name of 
a subsequent seller or reseller of the product, as provided for in the 
rules and regulations promulgated under such act, or the name of 
one or more persons subject to Section 3 of said act with respect to 
such wool product; (d) the percentages, in words and figures plainly 
legible, by weight of the wool contents of said wool product where 
said wool product contained a fiber other than wool. 

Par. 5. After said wool products were delivered to the respond- 
ent at its said store and place of business as aforesaid, and before 
said wool products were offered for sale or sold by respondent to the 
~ general public, said respondent, with intent to violate the provisions 
of the Wool Products Labeling Act of 1939 and the rules and regula- 
tions promulgated thereunder, did remove, and participate in and 
cause the removal of, the stamps, tags, labels or other means of 
identification which purported to contain the information required 
by the provisions of said act and said rules and regulations affixed 
to said wool products by the manufacturer thereof or by some per- 
son authorized or required by said Act to affix such stamps, tags, 
labels, or other means of identification to said wool products. 

Par. 6. After said wool products were delivered to the respon- 
dent at its said store and place of business as aforesaid, and before 
said wool products were offered for sale or sold by respondent to 
the general public, said respondent, with intent to violate the pro- 
visions of said Wool Products Labeling Act of 1939 and said rules 
and regulations promulgated thereunder, did mutilate and partici- 
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pate in and cause the mutilation of the stamps, tags, labels or other 


means of identification which purported to contain the information — 


required by the provisions of said act and said rules and regulations 
affixed to said wool products by the manufacturer thereof, or by 
some person authorized or required by said act to affix such stamps, 
tags, labels or other means of identification to said wool products. 
Par. 7. Said respondent did not replace said stamps, tags, labels, 
or other means of identification with substitute stamps, tags, labels, 
or other means of identification containing the information required 
under the provisions of the Wool Products Labeling Act of 1939 
and the rules and regulations thereunder. As a result of respon- 


dent’s said acts and practices in removing and mutilating said 


stamps, tags, labels or other means of identification affixed to said 
wool products, said wool products, when offered for sale and sold 
by respondent to the general public at its said store and place of 
business, did not have affixed thereto stamps, tags, labels, or other 
means of identification containing the information required by said 
act and said rules and regulations. 

Par. 8. The aforesaid acts, practices and methods of the respon- 
dent, as herein alleged, were and are in violation of the Wool 
Products Labeling Act of 1939, and the rules and regulations pro- 


mulgated thereunder, are all to the prejudice and injury of the 


public, and constitute unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Finpineés As ro THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 


and the Wool Products Labeling Act of 1989, the Federal Trade ~ 


Commission on August 25, 1943, issued and subsequently served its 
complaint in this proceeding upon respondent, Peggy Shops, Inc., 
a corporation, trading and doing business as Karlton Vogue Shop, 
charging it with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said acts and of the 
rules and regulations promulgated under the Wool Products Label- 
ing Act of 1939. After the filing of respondent’s answer thereto, 
said complaint was amended by order dated November 4, 1943, and 
thereafter the matter was set down for hearing on January 10, 1945, 
at. which hearing respondent submitted a motion for permission to 
withdraw its answer to the complaint and to file in lieu thereof a 
substitute answer admitting all of the material allegations of fact 
set forth in said complaint and waiving all intervening procedure 
and further hearing as to said facts, which motion was granted by 
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the Commission. Thereafter, this proceeding regularly came on for 
final hearing before the Commission on the said complaint and re- 
spondent’s substitute answer thereto; and the Commission, having 
_ duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Peggy Shops, Inc., trading and doing 
business as Karlton Vogue Shop, is a corporation, organized and 
existing under and by virtue of the laws of the State of Delaware, 
and has its principal office and place of business at 1412 Chestnut 
Street, Philadelphia, Pa. For several years last past and until re- 
cently, respondent operated a store in Philadelphia, Pa., where it 
engaged in the sale of women’s clothing to the general public. 


Par. 2. Respondent purchased women’s clothing from various 
manufacturers located in States other than the State of Pennsyl- 
vania, and caused such clothing to be transported in regular and 
continuous channels of trade in commerce until, through respondent, 
it reached the ultimate purchaser-consumer in a State other than the 
State in which manufactured or first introduced into such com- 
merce. Respondent also purchased women’s clothing from various 
manufacturers located in the State of Pennsylvania who manufac- 
ture such clothing for introduction into said commerce. The cloth- 
ing transported in commerce as aforesaid, and also clothing manu- 
factured for introduction into said commerce, was thereafter offered 
for sale and sold by respondent to the general public at its said 
place of business. 

Par. 3. Among the clothing purchased and transported in com- 
merce as aforesaid, and also among the clothing manufactured for 
introduction into commerce, and thereafter offered for sale and sold 
_ by respondent as aforesaid since July 15, 1941, were many articles 
which were wool products within the intent and meaning of the 
Wool Products Labeling Act of 1939 in that such articles were com- 
posed in whole or in part of wool, reprocessed wool, or reused wool 
as those terms are defined in said act. All of said wool products 
purchased and transported in commerce as aforesaid, and all of said 
wool products manufactured for introduction into commerce, were 
subject to the provisions of the Wool Products Labeling Act of 
1939, and the rules and regulations promulgated thereunder, and 
all of said wool products had affixed thereto by the manufacturer 
thereof, or by some person authorized under the provisions of said 
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act and said rules and regulations, a stamp, tag, label, or other means 
of identification purporting to show (a) the percentage of the total 
fiber weight of the wool product, exclusive of ornamentation not ex- 
ceeding five percentum of said total fiber weight, of (1) wool, (2) 
reprocessed wool, (3) reused wool, (4) each fiber other than wool 
where said percentage by weight of such fiber was five percentum 
or more, and (5) the aggregate of all other fibers; (b) the maxi- 
mum percentage of the total weight of the wool product of non- 
fibrous loading, filling, or adulterating matter; (c) the name of the 
manufacturer of the wool product, or the manufacturer’s registered 
identification number and the name of a subsequent seller or reseller 
of the product, as provided for in the rules and regulations promul- 
gated under such act, or the name of one or more persons subject 


to Section 3 of said act with respect to such wool product; (d) the _ 


percentages, in words and figures plainly legible, by weight of the 
wool contents of said wool product where said wool product con- 
tained a fiber other than wool. 

Par. 4. After said wool products were delivered to the respondent 
at its store and place of business as aforesaid, and before such wool 
products were offered for sale or sold by respondent to the general 
public, the respondent, with intent to violate the provisions of the 
Wool Products Labeling Act of 1939 and the rules and regulations 
promulgated thereunder, removed, participated in,, and caused the 
removal of the stamps, tags, labels, or other means of identification 


affixed to said wool products by the manufacturer thereof or by | 


some person authorized or required by said act to affix such stamps, 
tags, labels, or other means of identification to said wool products 
and which purported to contain the information required by the 
provisions of said act and said Fuses and regulations promulgated 
thereunder. 


Par. 5. After said wool products were delivered to the respondent 
at its store and place of business as aforesaid, and before such wool 
products were offered for sale or sold by respondent to the general 
public, the respondent, with intent to violate the provisions of said 
Wool Products Labeling Act of 1939 and said rules and regulations 
promulgated thereunder, mutilated, participated in, and caused the 
mutilation of the stamps, tags, labels, or other means of identifica- 
tion affixed to said wool products by the manufacturer thereof or by 
some person authorized or required by said act to affix such stamps, 
tags, labels, or other means of identification to said wool products 
and which purported to contain the information required by the 
provisions of said act and said rules and regulations promulgated 
thereunder. 
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Par. 6. Respondent did not replace said stamps, tags, labels, or 
other means of identification with substitute stamps, tags, labels, or 
other means of identification containing the information required 
under the provisions of the Wool Products Labeling Act of 1939 and 
the rules and regulations thereunder. As a result of respondent’s 
acts and practices in removing and mutilating said stamps, tags, 
labels, or other means of identification affixed to said wool products, 
said wool products, when offered for sale and sold by respondent to 
the general public at its said store and place of business, did not 
have affixed thereto stamps, tags, labels, or other means of identifi- 
cation containing the information required by said act and said 
rules and regulations. 


CONCLUSION 


The aforesaid acts, practices, and methods of the respondent, as 
herein found, violated the provisions of the Wool Products Labeling 
Act of 1939 and the rules and regulations promulgated thereunder, 
were all to the prejudice and injury of the public, and constitute un- 
’ fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. ; 


/ 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admitted all the material 
allegations of fact set forth in said complaint and waived all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act and the provisions of the Wool Products Labeling 
Act of 1939. 

It is ordered, That respondent, Peggy Shops, Inc., a corporation, 
trading and doing business as Karlton Vogue Shop, or under any 
other name, its officers, agents, representatives, and employees, di- 
rectly or indirectly, in connection with the purchase, offering for 
sale, sale, or distribution of women’s clothing or any other “wool 
product” as such products are defined in and subject to the Wool 
Products Labeling Act of 1939, do forthwith cease and desist from 
causing or participating in the removal or mutilation of any stamp, 
tag, label or other means of identification affixed to any such “wool 
product” pursuant to the provisions of the Wool Products Labeling 
Act of 1939, with intent to violate the provisions of said Act, and 
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which stamp, tag, label, or other means of identification purports to 


show all or any part of the following: 
(a) The percentage of the total fiber weight of such wool ssedilees 


exclusive of ornamentation not exceeding five percentum of said - 


total fiber weight, of (1) wool, (2) reprocessed wool, (3) reused 


wool, (4) each fiber other ‘nian wool where said percentage by 


weipit of such fiber is five percentum or more, and (5) the aggre- 
gate of all other fibers. 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling or adulterating matter. 

(c) The name of the manufacturer of such wool product; or the 
manufacturer’s registered identification number and the name of a 
seller of such wool product; or the name of one or more persons 
introducing such wool product into commerce, or engaged in the 
sale, transportation, or distribution thereof in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act and the 
Wool Products Labeling Act of 1939. 

It is further ordered, 'That the respondent shall, within 60 days 


after service upon it of this order, file with the Commission a re- © 
port in writing setting forth in detail the manner and form in which 


it has complied with this order. 
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In THE Marvrer or 


JOSEPH FRIED, TRADING AND DOING BUSINESS AS 
GRAND RAPIDS FURNITURE HOUSE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5095. Complaint, Dec. 10, 1943—Decision, July 19, 1945 


Where an individual engaged in interstate sale and distribution of household 
furniture with principal place of business in Los Angeles— 

Represented through use of the words “Grand Rapids” in his trade name, in 
his advertising, on large display signs on the building in which his busi- 
ness was located, upon his stationery, business ecards, statements, and 
order blanks, and in other ways, that he dealt principally in furniture 
which was made in Grand Rapids, Mich. ; 

When in fact only a small portion was made in said city—important center 
of the furniture industry in the United States, the furniture of which 
has long enjoyed a widespread popularity, reputation, good will, and de- 
mand; 

With tendency and capacity to mislead a substantial portion of the purchas- 
ing public into the erroneous belief that he dealt principally in furniture © 
made in Grand Rapids, Mich., and thereby to cause members of said 
public to purchase substantial quantities of his said products: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Joseph Callaway for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Joseph 
Fried, trading and doing business as Grand Rapids Furniture 
House, hereinafter referred to as respondent, has violated the pro- 
visions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracraru 1. Respondent, Joseph Fried, is an individual, trad- 
ing and doing business as, Grand Rapids Furniture House, with his 
principal place of business at 500 West Manchester Blvd., Los 
Angeles, Calif. 

Par. 2. Respondent is now and for more than two years last past, 
has been engaged in the sale and distribution of household furniture. 
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In the course and conduct of his business, the respondent causes 
said furniture when sold to be transported from his place of busi- 
ness in the State of California, to the purchasers thereof located in 
various other States of the United States. Respondent maintains 
and at all times mentioned herein has maintained a course of trade 
in said furniture in commerce among and between the various States 
of the United States and in the District of Columbia. 


Par. 3. In the course and conduct of his said business and in con- 
nection with the sale and offering for sale of his said furniture in 
commerce, respondent employs and uses and for more than two years 
last past has” employed and used in his trade name and in his ad- 
vertising, displayed in large signs on the building in which his busi- 
ness is located and upon his stationery, business cards, statements, 
and order blanks, and in other ways the words “Grand Rapids.” 


Par. 4. The city of Grand Rapids, Mich., has been for many years 
and is now a large and important center of the furniture industry 
in the United States, a fact generally known to the public through- 
out the United States. Furniture manufactured there has for many 
years enjoyed and now enjoys a widespread popularity, reputation, 
. goodwill, and demand, throughout the United States, as possessing 
dependable qualities and other desirable characteristics. By reason 
of the widespread popularity and goodwill enjoyed by the furniture 
made in Grand Rapids, Mich., throughout the United States, there 
is a substantial portion of the purchasing public which prefers to 
purchase household furniture manufactured in the city of Grand 
Rapids, believing that in so doing, it secures superior quality and 
other aes not ordinarily obtainable in furniture manufac- 
tured and eating in places other than Grand Rapids, Mich. 

Par. 5. Through the use of the words “Grand Rapids,” in his 
trade name and in his advertising as aforesaid the respondent. has 
represented and is now representing directly and by inference that 
the furniture sold by him is manufactured in Grand Rapids, Mich., 
and that the -respondent deals exclusively in furniture manufac- 
tured and originated in the city of Grand Rapids, Mich. 

Par. 6. The aforesaid representation made by respondent is false 
and misleading. In truth and fact, only a small portion of the fur- 
niture sold by respondent is made in Grand Rapids, Mich. The 
respondent in truth and in fact, sells furniture manufactured and 
originating generally, in cities other than the city of Grand Rapids, 
Mich. 

Par. 7. The use of the words “Grand Rapids” by the respondent 
in his trade name and in his advertising as aforesaid, has the ten- 
dency and capacity to and does mislead and deceive a substantial 
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portion of the purchasing public into the erroneous and mistaken 
belief that furniture offered for sale and sold by the respondent. is 
made in Grand Rapids, Mich. and into the purchase of substantial 
quantities of such furniture in commerce because of such erroneous 
and mistaken belief. 

Par. 8. The aforesaid acts and practices of the respondent are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Finpines as To rHE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 10, 1943, issued and 
thereafter served its complaint in this proceeding upon respondent, 
Joseph Fried, an individual, charging him with the use of unfair 
and deceptive acts and practices in commerce in violation of the 
provisions of said act. At a hearing before an examiner of the 
Commission theretofore duly designated by it, a stipulation as to 
the facts was entered into upon the record whereby it was stipulated 
and agreed by and between the respondent and counsel for the Com- 
mission that said facts might be taken as the facts in this proceeding 
and in lieu of testimony in support of the charges stated in the 
complaint or in opposition thereto, and that the Commission might 
proceed upon its complaint and said statement of facts to make its 
report, stating its findings as to the facts, including inferences 
which it may draw from said stipulated facts, and its conclusion 
based thereon, and enter its order disposing of the proceeding with- 
out the presentation of argument or the filing of briefs. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission on said complaint and stipulation, said stipulation being 
hereby approved and accepted; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, Joseph Fried, an individual, is en- 
gaged in the sale and distribution of household furniture with his 
principal place of business at 500 West Manchester Boulevard, Los 
Angeles, Calif. For a number of years and until after the issuance 
of the complaint in this proceeding, respondent carried on his said 
business under the name and style “Grand Rapids Furniture House,” 
but now trades as “Imperial Furniture Company.” 
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Par. 2. In the conduct of his aforesaid business, respondent has 


caused, and causes, said furniture, when sold, to be transported from 


his place of business in the State of California to the purchasers 
thereof located in various other States of the United States. Re- 
spondent maintains, and at all times mentioned herein has main- 


tained, a course of trade in said furniture in commerce among and ~ 


between various States of the United States. 


Par. 8. In the course and conduct of his said business and in con- 
“nection with the sale and offering for sale of his said furniture in 
commerce, respondent, until March 1944, employed and used the 
words “Grand Rapids” in his trade name; in his advertising; dis- 
played in large signs on the building in which his business is lo- 
cated; upon his stationery, business cards, statements, and order 
blanks; and in other ways. The city of Grand Rapids, Mich., for 
many years has been, and is now, a large and important center of the 
furniture industry in the United States, and this fact is generally 
known to the public throughout the United States. Furniture manu- 
factured there has for many years enjoyed, and now enjoys, a wide- 
spread popularity, reputation, good will, and demand throughout 
the United States as possessing dependable qualities and other de- 
sirable characteristics. By reason of the widespread popularity and 
the good will enjoyed by furniture made in Grand Rapids, Mich., 
there is a substantial portion of the purchasing public which prefers 
to purchase household furniture manufactured in Grand Rapids, 
Mich., believing that in so doing it secures superior quality and 
other advantages not ordinarily obtainable in furniture manufac- 
tured and originating in places other than Grand Rapids, Mich. 
Par. 4. Through the use of the words “Grand Rapids” in his 
trade name and in his advertising, as aforesaid, the respondent has 
represented that the bulk of the furniture sold by him was manu- 
factured in Grand Rapids, Mich., and that he dealt principally in 
furniture manufactured and originating in Grand Rapids, Mich. 
These representations by respondent are false and misleading. In 


truth and in fact, only a small portion of the furniture sold by re- 


spondent is or has been made at Grand Rapids, Mich., the large bulk 


of it being manufactured in various cities or places other than 
Grand Rapids, Mich. 


Par. 5. The use by respondent of the words “Grand Rapids,” as: 


herein found, has had the tendency and capacity to mislead and de- 
ceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that respondent conducted a business in 
which he dealt principally in furniture manufactured in Grand 
Rapids, Mich., and to cause members of said public to purchase sub- 
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stantial quantities of respondent’s products as a result of such 
erroneous and mistaken belief so engendered. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein 
found, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and a stipulation as 
to the facts between the respondent and counsel for the Commission 
duly entered upon the record at a hearing regularly held in this 
matter, which stipulation provides, among other things, that the 
Commission may make its findings as to the facts and enter its 
order disposing of the proceeding, and the Commission having made 
its findings as to the facts and its conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act. 
It is ordered, That respondent Joseph Fried, an individual, his 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
and distribution of furniture in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and de- 
sist from: 

1. Using the words “Grand Rapids,” or any simulation thereof, 
in any manner as a part of respondent’s trade name. 

2. Using the words “Grand Rapids,” or any simulation thereof, 
to designate, describe, or refer to any article of furniture not in fact 
manufactured in Grand Rapids, Mich. 

3. Misrepresenting in any manner the place of origin or manu- 
facture of respondent’s furniture. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
he has complied with this order. 
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In THe MATTER oF 


GLOBE TRADING COMPANY, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND THE WOOL 
> PRODUCTS LABELING ACT OF 1939, APPROVED OCT. 15, 1940 


“1 Docket 5098. Complaint, Dec. 11, 1948—Decision, July 25, 1945 


Where a corporation, its two officers who furnished most of the capital in- 
vested therein, and three individuals in charge of operation of the busi- 
ness, engaged in the interstate sale and distribution of hosiery— 

(a) Represented falsely that there was some connection between the American 


National Red Cross and themselves, or that some of their hosiery had — 
been approved by or was used by the Red Cross, that some of it em-- 


bodied certain health features not found in other hosiery, and that some 

had been sterilized and was protected from contamination, through im- 

printing thereon a red cross and the expressions ‘Health for Victory” 
and “Sanitary Hose”; 

(b) Represented falsely that their hosiery labeled “First Quality” was such 
in fact, and that their hosiery, falsely labeled “Irregular,” was free from 
obvious mends, breaks, runs, tears and other damage to the fabric; 

(c) Falsely represented that their hosiery bearing the expressions ‘‘U. S. Army 
Standard” and “Uncle Sam” and a picture of the United States flag, met 
the United States Army standards and had been approved by or was 
sold under the auspices of some branch of the United States Government ; 

(d) Represented falsely that they were “Importers” and ‘Exporters’ and 
“Manufacturers of Seamless Hosiery” through display of such words on 
their letterheads, invoices and other advertising matter ; 

The facts being they operated a small manufacturing establishment and made 
cotton hosiery which constituted a portion of the hosiery sold by them, 
and while possessing the equipment to make seamless hosiery, did not 
in fact manufacture the same; 

With the effect of misleading and deceiving members of the purchasing public 
into the purchase of substantial quantities of their said hosiery as a re- 

sult of the erroneous beliefs so engendered : 

Held, That such acts and practices, under the circumstances set forth, con- 
stituted unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act; and 

Where said corporation and individuals, engaged in interstate sale and dis- 
tribution of certain of the aforesaid products which were wool products 
within the intent and meaning of the Wool Products Labeling Act of 
1939— 

(e) Sold said products misbranded in violation of said Act and rules and 
regulations promulgated thereunder in that they did not have affixed 
thereto when introduced into interstate commerce and when offered for 
sale, a stamp, tag, label or other means of identification, as provided by 
said Act, showing the percentage of the total fiber weight of wool, re- 
processed wool and reused wool and non-wool fiber, and maximum per- 
centage of adulterating matter; and proper identification of the manu- 
facturer, seller, ete. : j 
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Held, That such acts and practices, under the circumstances set forth, were 
in violation of the Wool Products Labeling Act of 1989 and the rules and 
regulations promulgated thereunder, and constituted unfair and deceptive 
acts and practices in commerce within the intent and meaning of the, - 
Federal Trade Commission Act. 


Mr. DeWitt T. Puckett and Mr. G. M. Martin for the Commission. 
Mr. Sidney Reuben, of Reading, Pa., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and the Wool Products Labeling Act of 1939, and by virtue of the 
authority vested in it by said acts, the Federal Trade -Commission 
having reason to believe that Globe Trading Company, Inc., a cor- 
poration, its officers, agents and employees; Leon Shutz and Rother- 
mel Wise, individually, and as president and secretary-treasurer, 
respectively, of Globe Trading Company, Inc.; and Theodore E. 
Ullman, Maxwell M. Ullman and Herman Ullman, individuals, 
hereinafter referred to as respondents, have violated the provisions 
of said acts and the rules and regulations promulgated under the 
Wool Products Labeling Act of 1939, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

ParacraPH 1. Respondent, Globe Trading Company, Inc., is a 
corporation, organized, existing and doing business under and by 
virtue of the laws of the State of Pennsylvania, and has its prin- 
cipal office and place of business at 119 North Eighth Street, Read- 
ing, Pa. . 

Respondents, Leon Shutz and Rothermel Wise, are president, and 
secretary treasurer, respectively, of the aforesaid corporation, 

Respondents, Maxwell M. Ullman, Theodore E. Ullman and 
Herman Ullman, are employees of the aforesaid corporate respon- 
dent. 

Par. 2. All of the aforesaid respondents act in concert in formu- 
lating and in carrying out the acts, practices and policies hereinafter 
described. 

Par. 3. The respondents are now and for more than one year last 
past have been engaged in manufacturing, selling and distributing 
wool products as defined in the Wool Products Labeling Act of 
1939, and other merchandise. They also purchase and sell such 
products manufactured by other manufacturers. 

Respondents cause their said products when sold by them to be 
transported from their said place of business in the State of Penn- 
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sylvania to various purchasers thereof at their respective points of 
location in various States of the United States and in the District 
of Columbia. 


Respondents maintain and during all the time herein mentioned 
have maintained a course of trade in said products in commerce be- _ 


tween and among the various States of the United States and in the 
District of Columbia. 


Par. 4. In the course and conduct of their aforesaid business and 
for the purpose of promoting the sale of some of their said products, 
namely hosiery, the respondents have used various expressions, 
symbols and-other representations in connection with the sale and 
distribution of said hosiery. On some of their hosiery is imprinted 
a red cross and the expressions, “Health for Victory” and “Sanitary 
Hose.” Other of their said hosiery bears such expressions as “First 


Quality” and “Irregulars.” On some of the labels and tags attached. 


to respondents’ said hosiery appear the expressions “U. S. Army 
Standard,” “Uncle Sam” and a picture of the United States flag. 
On respondents’ letterheads, invoices and other advertising matter 
appear the words “Importers” and “Exporters,” and the expression 
“Manufacturers of Seamless Hosiery.” 

Par. 5. Through the use of the aforesaid expressions, symbols 
and representations, the respondents have represented and now 


represent that there is some connection between the American Na- 


‘tional Red Cross Society and the respondents, or that some of their 
hosiery has been approved by, is used by the Red Cross; that some 
of their hosiery embodies certain health features not found in other 
hosiery; that some of their hosiery has been sterilized and is pro- 
tected in some manner from contamination; that their hosiery 
labeled “U. S. Army Standard” meets the United States Army 
standards, and has been approved by, or is sold under, the auspices 
of some branch of the United States Government; that said re- 
spondents manufacture seamless hosiery; that their hosiery labeled 
“First Quality” is, in fact, first quality hosiery; that their “irregu- 
lar” hosiery is free from obvious mends, breaks, runs, tears, and 
other damage to the fabric, and that they are importers atid ex- 
porters of hosiery. 

Par. 6. The foregoing representations are false and neaene. 
The respondents are not entitled or authorized to use the Red Cross 
symbol in connection with the sale of their hosiery and said hosiery 
has not been approved or used by the Red Cross. Respondents’ said 
hosiery does not embody any health features not found in ordinary 
hosiery, has not been sterilized, and is not hermetically sealed or 
otherwise protected from contamination. Said hosiery labeled “U. 
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S. Army Standard” does not conform to the standard or specifica- 
tions of any branch of the armed services, and it has not been ap- 
proved by, nor is it sold under, the auspices of any branch of the 
United States Government. Respondents do not manufacture any 
~ seamless hosiery. Some of respondents’ hosiery labeled “First 
Quality” is not, in fact, first quality hosiery and their so-called 
“irregular” hosiery is not free from breaks, mends, runs, tears and 
other damage to the fabric and is not “irregular” hosiery, as such 
is known in the trade. Respondents are not importers or exporters 
of hosiery. Respondents operate a small manufacturing establish- 
ment and manufacture a cheap grade of cotton hosiery which con- 
stitutes only a portion of the hosiery they sell. 

Par. 7. Through the use of the aforesaid acts and practices, the 
respondents have deceived and misled, and now deceive and mis- 
lead, members of the purchasing public into the erroneous and mis- 
taken belief that the aforesaid representations are true and because 
of such erroneous and mistaken belief, a substantial volume of 
purchases of respondents’ said hosiery has been made. 

Par. 8. Among the products offered for sale, sold and distributed 
by respondents in commerce as aforesaid since July 15, 1941 are 
some which are wool products within the intent and meaning of the 
Wool Products Labeling Act of 1939, in that said products are com- 
posed in part of wool, reprocessed wool or reused wool as those 
terms are defined in said act. Said products are subject to the pro- 
visions of the Wool Products Labeling Act of 1939 and the rules 
and regulations promulgated thereunder. 

The said wool products sold and distributed by respondents in 
commerce as aforesaid were misbranded in violation of the Wool 
Products Labeling Act of 1939 and the rules and regulations pro- 
mulgated under such act in that said wool products, when introduced 
into said commerce and when offered for sale and sold to the ulti- 
mate purchasing public, did not have on or affixed thereto a stamp, 
tag, label or other means of identification or a substitute in leu 
thereof as provided by said act, showing (a) the percentage of the 
total. fiber weight of the wool product, exclusive of ornamentation 
not exceeding 5 percentum of said total fiber weight, of (1) wool, 
(2) reprocessed wool, (3) reused wool, (4) each fiber other than 
wool where said percentage by weight of such fiber was 5 percentum 
or more, and (5) the aggregate of all other fibers; (b) the maxi- 
mum percentage of the total weight of the wool product of non- 
fibrous loading, filling, or adulterating matter; (c) the name of the 
manufacturer of the wool product, or the manufacturer’s registered 
identification number and the name of a subsequent seller or re- 
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seller of the product as provided for in the rules and regulations 
promulgated under such act, or the name of one or more persons 
subject to Section 8 of said act with respect to such wool product; 
(d) the percentages, in words and figures plainly legible, by weight 


of the wool contents of such wool product where said wool product” 


contains a fiber other than wool. 

Par. 9. The aforesaid acts, practices and methods of the respon- 
dents, as alleged in paragraph 8 hereof, constitute misbranding and 
were and are in violation of the Wool Products Labeling Act of 
1939 and the rules and regulations promulgated thereunder, and all 
the acts, practices and methods of the respondents as alleged therein 
are to the prejudice and injury of the public and constitute unfair 


and deceptive acts and practices in commerce within the intent and ~ 


meaning of the Federal Trade Commission Act. 


Revort, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade 
Commission on December 11, 1943, issued and subsequently served 
its complaint in this proceeding upon the respondents named in the 
caption hereof, charging them with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of 
said acts and the rules and regulations promulgated under the Wool 
Products Labeling Act of 1939. After certain of the respondents 
filed answer in this proceeding, a stipulation as to the facts was 
entered into between counsel representing the Federal Trade Com- 
mission and the respondents, Globe Trading Company, Inc., Leon 
Shutz, Rothermel Wise, Theodore E. Ullman, and Herman Ullman 
by which it was agreed that, subject to the approval of the Federal 
Trade Commission, said stipulated facts may be taken as the facts 
in this proceeding in lieu of testimony in support of the charges 
stated in the complaint or in opposition thereto, and that the said 
Commission may proceed upon said statement of facts to make its 
findings as to the facts and its conclusion based thereon and enter 
its order disposing of the proceeding without the presentation of 
argument or the filing of briefs. Thereafter, this proceeding regu-- 
larly came on for final hearing before the Commission on said com- 
plaint, answer, and stipulation, said stipulation having been ap- 
proved, accepted, and filed; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 
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PaRaGRaPH 1. Respondent, Globe Trading Company, Inc., is a 
corporation, organized, existing, and doing business under and by 
virtue of the laws of the State of Pennsylvania, with its principal 
office and place of business at 911 Geigers Court, Reading, Pa. Re- 
spondents, Leon Shutz and Rothermel Wise, are president and 
secretary-treasurer, respectively, of the corporate respondent, and 
respondents, Theodore E. Ullman and Herman Ullman, are em- 
ployees of the corporate respondent. Maxwell M. Ullman was, until 
about six months prior to the issuance of the complaint in the pro- 
ceeding, an employee of the corporate respondent. The respondents 
are now, and for more than one year last past have been, engaged 
in the sale and distribution of hosiery. Respondents, Leon Shutz 
and Rothermel Wise, furnished most of the capital invested in the 
enterprise and respondents Theodore E. Ullman, Maxwell M. Ull- 
man, and Herman Ullman had charge of the actual operation of the 
business. 

Par. 2. Respondents cause their said products, when sold by them, 
to be transported from their said place of business in the State of 
Pennsylvania to the purchasers thereof at their respective points of 
location in various States of the United States and in the District 
of Columbia, and maintain, and during all the time herein men- 
tioned have maintained, a course of trade in said products in com- 
merce between and among various States of the United States and 
in the District of Columbia. 

Par. 38. In the course and conduct of their aforesaid business, the 
respondents have used various expressions, symbols, and other 
representations in connection with and as a means of promoting the 
sale and distribution of their said hosiery. On some of their hosiery 
is imprinted a red cross and the expressions “Health for Victory” 
and “Sanitary Hose.” Other of their said hosiery bears such ex- 
pressions as “First Quality” and “Irregulars.” On some of the labels 
and tags attached to respondents’ said hosiery appear the expres- 
sions “U. S. Army Standard,” “Uncle Sam,” and a picture of the 
United States flag. On respondents’ letterheads, invoices, and other 
advertising matter appear the words “Importers” and “Exporters” 
and the expression “Manufacturers of Seamless Hosiery.” 

Par. 4. Through the use of the aforesaid expressions, symbols, 
and representations, the respondents represent, and have represented, 
that there is some connection between the American National Red 
Cross Society and the respondents, or that some of their hosiery 
has been approved by or is used by the Red Cross; that some of 
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their hosiery embodies certain health features not found in other . 


hosiery ; that some of their hosiery has been sterilized and is pro- 
tected in some manner from contamination; that their hosiery 
labeled “U. S. Army Standard” meets the [ares States Army 
standards, and has been approved by, or is sold under, the auspices 
of some branch of the United States Government; that their hosiery 
labeled “First Quality” is, in fact, first quality hosiery that said 
respondents manufacture seamless hosiery; that their “irregular” 


hosiery is free from obvious mends, breaks, runs, tears, and other - 


damage to the fabric, and that they are importers and exporters of 
hosiery. 


Par. 5. The aforesaid representations are false and misleading. 
Respondents are not entitled or authorized to use the Red Cross 
symbol in connection with the sale of their hosiery, and said hosiery 
has not been, approved or used by the Red Cross. Respondents’ said 
hosiery does not embody any health features not found in ordinary 
hosiery, has not been sterilized, and is not hermetically sealed or 
otherwise protected from contamination. Said hosiery labeled “U. 
S. Army Standard” has not been approved by, nor is it sold under, 
the auspices of any branch of the United States Government. Al- 
though respondents have the equipment to do so, they do not manu- 
facture seamless hosiery. Some of respondents’ hosiery labeled “First 
Quality” is not, in fact, first-quality hosiery and their so-called 
“Irregular” hosiery is not free from mends, breaks, runs, tears, and 
other damage to the fabric and is not “Irregular” hosiery as such 
is known to the trade. Respondents are not importers or exporters 
of hosiery. Respondents operate a small manufacturing establish- 


ment and manufacture cotton hosiery which constitutes a portion 


of the hosiery they sell. 


Par. 6. The aforesaid acts and practices of respondents have the 
capacity and tendency to, and do, mislead and deceive members of 
the purchasing public into the purchase of substantial quantities of 
respondents’ said hosiery as a result of the erroneous belief so en- 
gendered. 

Par. 7. Among the products offered for sale, sold and distributed 
by the respondents in commerce as aforesaid since July 15, 1941, 
are some which are wool products within the intent and meaning of 
the Wool Products Labeling Act of 1939, in that said wool products 
are composed in part of wool, reprocessed wool, or reused wool as 
those terms are defined in said act. Said products are subject to 
the provisions of the Wool Products Labeling Act of 1939 and the 
rules and regulations promulgated thereunder. 

Par. 8. Some of the said wool products sold and distributed by 
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respondents in commerce, as aforesaid, were misbranded in violation 
of the Wool Products Labeling Act of 1939, and the rules and regu- 
lations promulgated thereunder, in that they did not have on or 
affixed thereto, when introduced into said commerce and when of- 
fered for sale, a stamp, tag, label, or other means of identification 
or a substitute in lieu thereof as provided by said Act, showing 
- (a) the percentages of the total fiber weight of the wool product, 
exclusive of ornamentation not exceeding 5 percentum of said total 
fiber weight, of (1) wool, (2) reprocessed wool, (3) reused wool, 
(4) each fiber other than wool where said percentage by weight of 
such fiber was 5 percentum or more, and (5) the aggregate of all 
other fibers; (b) the maximum percentage of the total weight of the 
wool products of nonfibrous loading, filling, or adulterating matter ; 
(c) the name of the manufacturer of the wool product, or the manu- 
facturer’s registered identification number and the name of a sub- 
sequent seller or reseller of the product as provided for in the rules 
and regulations promulgated under such act, or the name of one or 
more persons subject to Section 3 of said act with respect to such 
wool product; (d) the percentages, in words and figures plainly 
legible, by weight of the wool content of such wool product where 
said wool product contains a fiber other than wool. 


CONCLUSION 


The aforesaid acts, practices, and methods of respondents, as 
found in paragraphs 7 and 8 hereof, were and are in violation of 
the Wool Products Labeling Act of 1939 and the rules and regula- 
tions promulgated thereunder, and all of the acts and practices of 
respondents, as herein found, constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. « 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents Globe Trading Company, Inc., Leon Shutz, Rothermel 
Wise, Theodore E. Ullman, and Herman Ullman, and a stipulation 
as to the facts entered into between counsel for the Commission and 
the said respondents, which provides, among other things, that with- 
out further evidence or other intervening procedure the Commis- 
sion may issue and serve upon respondents findings as to the facts 
and conclusion based thereon and an order disposing of the pro- 
ceeding, and the Commission having made its findings as to the 
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facts and its conclusion that said respondents have violated the pro- 
visions of the Federal Trade Commission Act and the provisions of 
the Wool Products Labeling Act of 1939. 

I. Zt ts ordered, That respondent, Globe Trading Company, Bes 
a corporation, its officers, and respondents, Leon Shutz, Rothermel 
Wise, Theodore E. Ullman, and Herman Ullman, individually or as 
officers or employees of respondent corporation, their respective 
representatives, agents, or employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
and distribution of hosiery in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Using a red cross or any mark or emblem simulating the red 
cross symbol of the American National Red Cross Society to desig- 
nate, describe, or refer to respondents’ products, or representing in 
any manner that said products are used or approved by said Society. 

2. Representing through the use of the expressions “Health for 
Victory” or “Sanitary Hose,” or in any other manner, that respon- 
dents’ said hosiery has been sterilized or is protected from con- 
tamination, or that it possesses health features not found in ordinary 
hosiery. 

3. Using the expression “First Quality,” or any other expression 
of similar meaning, to describe or refer to hosiery that is not in fact 
~ first-quality hosiery. 

4. Using the word “Irregular” to describe or refer to hosiery 
which is not free from obvious mends, breaks, runs, tears, or any 
substantial damage to the yarn or fabric itself. 

5. Representing through the use of the expressions “Uncle Sam” 
or “U.S. Army Standard,” or by a picture of the United States flag, — 
or in any other manner, that respondents’ hosiery has been approved 
by or is sold under any branch of the United States Government. 

6. Representing that respondents are importers or exporters of 
hosiery, or that any hosiery not manufactured by them was manu- 
factured by them. 


Il. /t is further ordered, That respondent, Globe Trading Com- 
pany, Inc., a corporation, its officers, and respondents, Leon Shutz, 
Rothermel Wise, Theodore E. Ullman, and Herman Ullman, indi- 
vidually or as officers or employees of respondent corporation, their 
respective representatives, agents, and employees, in connection with 
the introduction or manufacture for introduction into commerce, or 
the sale, transportation, or distribution of such products in com- 
merce, as “commerce” is defined in the aforesaid acts, do forthwith 
cease and desist from misbranding hosiery or other “wool products,” 
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as such products are defined in and subject to the Wool Products 
Labeling Act of 1939, which contain, purport to contain, or in any 
way are represented as containing “wool,” “reprocessed wool,” o1 
“reused wool” as those terms are defined in said act, by failing to 
show in a clear and conspicuous manner on a tag, label, or other 
means of identification securely affixed to such products or by a 
stamp placed thereon : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said 
total fiber weight, of (1) wool, (2) reprocessed wool, (3) reused 
wool, (4) each fiber other than wool where said percentage by 
weight of such fiber is five percentum or more, and (5) the aggre- 
gate of a]] other fibers. 

(6) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

(¢) The name of the manufacturer of such wool product; or the 
manufacturer's registered identification number and the name of a 
seller of such wool product; or the name of one or more persons 
introducing such wool product into commerce, or engaged in the 
sale, transportation, or distribution thereof in commerce, as “com-~ 
merce” is defined in the Federal Trade Commission Act and the 
Wool Products Labeling Act of 1939. 

Provided, That the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Woo] Products Labeling Act of 1939; 
and provided, further, that nothing contained in this order shall be 
construed as limiting any applicable provisions of said act or the 
rules and regulations promulgated thereunder. 

IIL. /t & further ordered, That the case growing out of the com- 
plaint herein be, and the same hereby is, closed as to respondent, 
Maxwell M. Ullman, without prejudice to the right of the Commis- 
sion to institute further proceedings should the facts warrant. 

IV. It iz further ordered, That respondents shall within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

622612488 
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In THE MatTrer OF 


A. J. ENGLAND, M. S. ENGLAND, M. K. ENGLAND AND A. E. 
WILDBERG TRADING AS SHIELDS OF FAITH COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION _ 


OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5265. Complaint, Jan. 17, 1945—Decision, July 27, 1945 


Where four partners engaged under the name “Shields of Faith Company” 
in interstate sale and distribution of metal-covered New Testaments and 
Catholic Prayer Books—which were approximately two and three-quarter 
by four and one-half inches in size, with the front bearing an additional 
cover of steel—and in furnishing to prospective jobber and retailer cus- 
tomers, aS well as members of the purchasing public, advertising material 
consisting of display cards, circulars, and newspaper mats, which mate- 
rial was in turn distributed by dealers to their own customers— 


Represented and implied that their books were covered with heavy steel 
bearing engraved inscriptions, and that they were capable of deflecting 
bullets, shrapnel, and bayonet thrusts, and might be the means of saving 
a soldier’s life, through such statements as: “Armored Bible—Capable of 
Deflecting Bullets, Shrapnel and Bayonets,” “* * * May Save the 
Soldier’s Life,” ‘Gold-plated, heavy steel engraved front cover * * *”; 


The facts being that such books would not be the means of saving the lives 
of soldiers generally: the metal used for the covers was not heavy steel 
but was soft, low-carbon steel, which would neither stop nor deflect any 
bullet unless it was either a “spent” bullet or the angle at which it 
struck the metal was so small that a deflection might occur, in either of 
which events the book itself without the metal cover would be sufficient 


~— 


(a 


to prevent the bullet from entering the body; any book of about the ~ 


same size and thickness would give the same protection from shrapnel; 
while the steel cover might afford protection against bayonet thrusts, 
such representation was nevertheless misleading in that bayonet thrusts 
are directed against the soft parts of the torso and not the part of the 
soldier’s body covered by the breast pocket in which the book was ear- 
ried; and said cover, instead of being a protection, constituted an addi- 
tional hazard in that a bullet passing through it would be distorted by 


the impact and would cause a much more serious and painful wound 


than if it had not been present ; and 


(6) Falsely represented that the inscriptions on said steel covers were en- 
graved; when in fact they were executed by a stamping process; 


With effect of misleading and deceiving a substantial portion of the purchas- 
ing publie with respect to their books, and of causing such public, includ- 
ing millions of citizens concerned and anxious for the lives of relatives 
and friends in the armed services, to purchase substantial quantities 0% 
their books as a result of such erroneous belief: 


Held, That such acts and practices, under the circumstances set forth, were 


all to the prejudice of the public, and constituted unfair and deceptive 
acts and practices in commerce. . 
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Before Mr. Arthur F. Thomas, trial examiner. 
Mr. William L. Pencke for the Commission. 
Mr. Nathan M. Katz, of Pittsburgh, Pa., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that A. J. England, - 
M.S. England, M. K. England, and A. E. Wildberg, individuals 
and copartners, trading as Shields of Faith Company, hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrapy 1. A. J. England, M. S. England, M. K. England, 
and A. E. Wildberg, are individuals and copartners, trading and 
doing business under the firm name and style of Shields of Faith 
Company, with their principal office and place of business located 
at 85 Van Braam Street, in the city of Pittsburgh and State of © 
Pennsylvania. Respondents also maintain a place of business at 230 
E. Ohio Street, city of Chicago, State of Illinois. 

Par. 2. Respondents are now and have been for more than one 
year last past engaged in the sale and distribution of metal covered 
religious books, including the New Testament and a Catholic Prayer 
Book. Said books are approximately two and three-quarters inches 
by four and one-half to four and three-quarter inches in size, with 
the front cover bearing an additional cover of steel. Respondents 
maintain and at all times herein mentioned had maintained a course 
of trade in said books in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their said business in com- 
merce as aforesaid, and for the purpose of inducing their prospec- 
tive jobber and retailer customers, as well as members of the pur- 
chasing public to purchase said books, respondents furnish and have 
furnished customers and prospective customers advertising material 
consisting of display cards, circulars and newspaper mats, which 
material is in turn used and distributed by them to their retailer 
customers. 

Par. 4. In said advertising material, distributed as aforesaid, re- 
spondents have made and are making false, deceptive and mislead- 
_ ing statements and representations with respect to the amount of 
protection afforded by carrying steel-covered books described and 
sold and distributed in commerce as aforesaid, while serving with 
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the armed forces. Among and typical of said statements and repre- 
sentations used and caused to be used by respondents are the follow- 
ing: 
ARMORED BIBLE 
Capable of Defiecting 
Bullets, Shrapnel & Bayonets 
This Armored Bible May 
Save the Soldier’s Life 
Gold-plated, heavy steel engraved front cover, Each Bible sturdily bound. 
Printed in clear, legible type. 
From every conceivable standpoint, this Armored Bible is truly Today’s 
Greatest Military Gift. 
Retail list price: 1.95—2.95—3.95—5.95 


Par. 5. Through the use of the aforesaid statements and repre- 
sentations and others of similar import and meaning not herein set 
out, the respondents represent and imply to their customers and to 
the purchasing public in the manner hereinabove set forth that their 
so-called “Shield of Faith” Bible is covered with gold-plated heavy 
steel bearing various engraved inscriptions; that said book is capable 

-of deflecting bullets, pieces of shrapnel and bayonet thrusts and 
may be the means of saving a soldier’s life. 

Par. 6. In truth and in fact said representations, statements and 
implications used and disseminated, and caused to be used and dis- 
seminated, as aforesaid, are false, exaggerated, deceptive and mis- 
leading. While there may be isolated instances in which said metal 
cover will deflect a pistol or revolver bullet shot at some small 
angle, respondent’s steel covered books will not be the means of 
saving the lives of soldiers generally nor are they capable of de- 
flecting all bullets, shrapnel, or bayonet thrusts. 

In truth and in fact the metal used for said book covers is not 
heavy steel but is composed of soft, low-carbon steel and no heavier 
per unit volume than other steels. Said metal covers would neither 
stop nor deflect a bullet regardless of whether such bullet is fired from 


an automatic pistol, revolver, rifle or machine gun, unless said_ 


bullet is either a “spent” bullet by reason of having lost its velocity, 
or the angle at which the bullet strikes the metal is so small that a 
deflection may occur; and in either of such events the book itself 
without a metal cover would be sufficient to prevent the bullet from 
entering the human body. Moreover, said metal cover, instead of 
being a protection, affords an additional hazard for the reason that 
a bullet passing through said cover would be distorted because of 
the impact on the metal and upon entering the body would cause a 
much more serious and painful wound than if the metal cover had 
not been present. While it may be true that some pieces of shrapnel 


ea 
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striking a man may be deflected by said metal cover, any book of 
approximately the same size and thickness of the books sold by re- 
spondents would give the same protection against such shrapnel. 
In the case of rifle bullets, said cover would afford no protection 
whatever for the reason that the rifle bullets used in modern war- 
~fare would readily penetrate steel covers many times the thickness 
of respondents’ metal cover. 

The steel cover placed upon said book may afford protection 
against bayonet thrusts. The representation that the said book is 
capable of deflecting bayonets is nevertheless misleading, in that it 
may be inferred therefrom that the part of the soldier’s body covered 
by the breast pocket in which said book is carried is particularly ex- - 
posed to the danger of attacks by bayonets. In truth and in fact, 
it is one of the fundamental teachings of military tactics to direct 
all bayonet thrusts against the soft parts of the man’s torso in 
order to avoid the striking of bones such as the breastbone and 

ribs. Moreover, the occurrence of wounds inflicted by bayonets in 
the present war is so rare that the emphasis of respondent’s book 
being a protection against bayonet thrusts is wholly unwarranted. 

The general representation that the covers of said books are gold- 
plated is exaggerated and misleading with respect to the low-priced 
book in that its cover is coated with a thin layer of gold amounting 
to an average thickness of less than two millionths of an inch and 
the application of such an extremely thin coating constitutes gold- 
wash or gold-coloring and not gold-plating. 

The representation that said books are engraved is false and mis- 
leading. In truth and in fact said inscriptions are not engraved but 
are executed by a stamping process. 

Par. 7. There are presently in the United States millions of citi- 
zens who have relatives and friends in the armed services, many of 
whom are engaged in active combat, with resulting death and 
casualties in action. The concern and anxiety of those citizens whose 
friends and relatives are so engaged in active combat is very great 
and they will readily seize upon any opportunity or means whereby 
in any manner whatever the lives of such members of the armed 
forces may be protected or whereby the chances for injuries and 
wounds may be lessened. In making the statements and representa- 
tions as hereinabove set forth, respondents abuse and betray the 
anxiety and confidence of such citizens by urging them to buy said 
steel-covered books. 

Par. 8. The use of the said exaggerated, misleading and decep- 
tive statements and representations, as aforesaid, has had and now 
has the tendency and capacity to and does mislead and deceive a 


‘80 FEDERAL TRADE COMMISSION DECISIONS 
Findings 41 F.T.C. 


substantial number of the purchasing public into the erroneous and 
mistaken belief that said representations and implications are true. 
As a result of such erroneous and mistaken beliefs, many members 
of the purchasing public have purchased a substantial number of 
respondents’ said metal-covered Testaments and Prayer Books. 


Par. 9. The aforesaid acts and practices of the respondents, as 


herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce with- 
in the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 17, 1945, issued and sub- 
sequently served its complaint in this proceeding upon the respon- 
dents, A. J. England, M. S. England, M. K. England, and A. E. 
Wildberg, individuals and copartners, trading as Shields of Faith 
Company, charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of that act. 
On February 17, 1945, the respondents filed their answer to the 
complaint. Thereafter, at a hearing before a trial examiner of the 
Commission theretofore duly designated by it, certain facts were 
stipulated into the record. The report of the trial examiner, the 
filing of briefs, and oral argument were waived. Thereafter, the 
proceeding regularly came on for final hearing before the Commis- 
sion upon the complaint, answer, and stipulation of facts; and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its finding as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondents, A. J. England, M. S. England, 
M. K. England, and A. E. Wildberg, are individuals and copartners, 
trading and doing business under the firm name and style of Shields 
of Faith Company, with the principal office and place of business 
located at 85 Van Braam Street, in the city of Pittsburgh, Pa. Re- 
spondents formerly maintained an additional place of business at 
230 Kast Ohio Street, in the city of Chicago, Ill., but this place of 
business is no longer being maintained. 

Par. 2. For more than one year prior to the issuance of the com- 
plaint, respondents had been engaged in the sale and distribution of 
metal-covered religious books, including the New Testament and a 
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Catholic Prayer Book. The books were approximately two and 
three-quarter inches by four and one-half to four and three-quarter 
inches in size, with the front cover bearing an additional cover of 
steel. At all times mentioned herein, respondents maintained a course 
of trade in their books in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business in commerce 
as aforesaid, and for the purpose of inducing their prospective 
jobber and retailer customers, as well as members of the purchasing 
public, to purchase their books, respondents furnished to such 


dealers advertising material consisting of display cards, circulars, 
and newspaper mats, which material was in turn distributed by 


such dealers to their own customers. 

Respondents are no longer advertising their books, having dis- 
continued such advertising about October, 1944. 

Par. 4. In such advertising material, distributed as aforesaid, re- 
spondents made certain statements and representations with respect 
to the amount of protection afforded those serving in the armed 
forces through the carrying of respondents’ steel-covered books. 
Among and typical of such statements and representations used by 
respondents were the following: 


Armored Bible—Capable of Deflecting Bullets, Shrapnel and Bayonets. 

This Armored Bible May Save the Soldier’s Life. 

Gold-plated, heavy steel engraved front cover. Each Bible sturdily bound. 
Printed in clear, legible type. 

From every conceivable standpoint, this Armored Bible is truly Today’s 
Greatest Military Gift. 


Par. 5. Through the use of these statements and representations, 
and others of similar import not herein set out, the respondents 
have represented and implied that their books are covered with 
heavy steel bearing various engraved inscriptions, and ‘that such 
books are capable of deflecting bullets, pieces of shrapnel, and bayo- 
net thrusts, and may be the means of saving a soldier’s life. 

Par. 6. While there may be isolated instances in which the metal 
cover on respondents’ books will deflect a pistol or revolver bullet 
shot at some small angle, such books will not be the means of saving 
the lives of soldiers generally nor are they capable of deflecting all 


bullets, shrapnel, or bayonet thrusts. The metal used for such book 


covers is not heavy steel but is soft, low-carbon steel, which is no 


heavier per unit volume than other steels. Such metal covers would 


neither stop nor deflect a bullet, regardless of whether such bullet 
is fired from an automatic pistol, revolver, rifle, or machine gun, un- 


less the bullet is either a “spent” bullet by reason of having lost its 
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velocity, or the angle at which the bullet strikes the metal is so 
small that a deflection may occur, and in either of such events the 
book itself, without a metal cover, would be sufficient to prevent the 
bullet from entering the body. Moreover, the metal cover, instead 
of being a protection, affords an additional hazard for the reason 
that a bullet passing through the cover would be distorted because 
of the impact on the metal and upon entering the body would 
cause a much more serious and painful wound than if the metal 
cover had not been present. While some pieces of shrapnel might 
be deflected by such metal cover, any book of approximately the 
same size and thickness would give the same protection against 
such shrapnel. In the case of rifle bullets, the cover would afford 
no protection whatever for the reason that the rifle bullets used in 
modern warfare would readily penetrate steel covers many times 
the thickness of the cover used by respondents. 

While the steel cover upon such books may afford protection 
against bayonet thrusts, the respondents’ representation that the 
book is capable of deflecting bayonets is nevertheless misleading, in 
that it may be inferred therefrom that the part of the soldier’s 
body covered by the breast pocket in which the book is carried is 
particularly exposed to the danger of attacks by bayonets. One of 
the fundamental teachings of military tactics is to direct all bayonet 
thrusts against the soft parts of the man’s torso in order to avoid 
the striking of bones such as the breastbone and ribs. Moreover, the 
occurrence of wounds inflicted by bayonets, as compared with 
wounds caused by firearms, is rare. 

The inscriptions on such steel covers, represented by respondents 
to be engraved, are in fact not engraved but are executed by a 
| stamping process. 

Par. 7. There are presently in the United States millions of citi- 
zens who have relatives and friends in the armed services, many of 
whom are engaged in active combat, with resulting casualties in 
action. The concern and anxiety of those citizens whose friends and 
relatives are so engaged is very great, and such persons will readily 
seize upon any opportunity or means whereby in any manner what- 
ever the lives of such members of the armed forces may be pro- 
tected or whereby the chances for injuries and wounds may be 
lessened. By using the type of advertising heretofore referred to, 
respondents have induced the purchase of their steel-covered books. 

Par. 8. The use by respondents of the erroneous and misleading 
representations herein set forth had the tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public 
with respect to the physical protection afforded by respondents’ 
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books, and with respect to the inscriptions on such books, and the 
tendency and capacity to cause such portion of the public to pur- 
chase substantial quantities of such books as a result of the erro- 
neous and mistaken belief so engendered, he, 


CONCLUSION 


The acts and practices of the respondents, as herein found, were 
all to the prejudice of the public, and constituted unfair and decep- 
tive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents, and a stipulation of facts entered into at a hearing be- 
fore a trial examiner of the Commission theretofore duly designated 
by it, (report of the trial examiner, the filing of briefs, and oral 
argument having been waived) ; and the Commission having made 
its findings as to the facts and its conclusion that the respondents 
have violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, A. J. England, M. S. Eng- 
land, M. K. England, and A. E. Wildberg, individually and as co- 
partners, trading as Shields of Faith Company, and their represen- 
tatives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, and dis- 
tribution of respondents’ metal-covered books in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forth- 
‘ with cease and desist from representing, directly or by implication: 

1. That said books afford effective protection against bullets, 
shrapnel, or other projectiles, or against bayonet thrusts. 

2. That the inscriptions on said books are engraved. 

_ It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MatTrer OF 


JOHN P. DOWD, DOING BUSINESS UNDER THE FIRM 
NAME AND STYLE OF BENNETTSVILLE 
MATTRESS FACTORY ~— 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5024. Complaint, Aug. 12, 1943—Decision, July 31, 1945 


Where an individual engaged in the manufacture and interstate sale and 
distribution of mattresses and other bedding— 

Represented through words “Made of new Materials” prominently displayed 
on labels attached to his products, and through statements that they were 
composed of “motes, fly, strips,’ “cotton linters, fly,” and “fly, motes, 
dusthouse,” that they were made from entirely new material known to 
the public and to the trade by such terms ; 

When in fact they were not made from new materials and were not made 
entirely from cotton linters, fly, motes, strips, and dusthouse, but were 


composed in part of what is known in the cotton and textile industries - 
as “sweeps,” namely sweepings from the floors of cotton mills, warehouses, ~ 


or factories, which contain a substantial percentage of dirt, oil, and other 
foreign and contaminating matter which accumulates on such floors; and 
such filling was not new in the sense that it was clean and uncontaminated ; 

With capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that such false representa- 
tions were true, and that said products were composed. entirely of new 
materials which were clean and uncontaminated, and thereby to induce the 
purchase of substantial quantities thereof, and with the effect of so doing 
and, through practice of labeling his products as aforesaid, of placing in 
the hands of dealers a means and instrumentality of eee misleading 
and deceiving the purchasing public: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Miles J. Furnas, trial examiner. 

Mr. B. G. Wilson for the Commission. 

Mr. Nelson Walser Edens, of Bennettsville, S. Car., for respon- 
dent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that J: oun P. Dowd 
doing business under the firm name and style of Bennettsville Mat- 
tress Factory, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the interest 
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of the public, hereby issues its complaint, stating its charges in 
that respect as follows: 


Paracrapy 1. Respondent, John P. Dowd, is an individual, doing 
business under the firm name and style of Bennettsville Mattress 
Factory, with his office and principal place of business located at 
Bennettsville in the State of South Carolina. 

Respondent is now, and has been for a long time last past, en- 
gaged in the business of manufacturing mattresses and other bed- 
ding. He causes said products, when sold, to be shipped from his 
place of business in South Carolina to purchasers thereof in other 
States of the United States and in the District of Columbia. Re- 
spondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said products in commerce among and 
between the various States of the United States and in the District 

-of Columbia. . 


Par. 2. In the course of its business, and for the purpose of induc- 
ing the sale of its said products, respondent has made false, decep- 
tive and. misleading statements and representations with respect to 
the character, quality and nature of the materials used in the manu- 
facture of his products. Such representations are made by means of 
printed labels or advertisements affixed to its products on which is 
shown the name of the respondent and other matter reading, among 


other ways, as follows: 
Made by 
Bennettsville Mattress Factory 
Phone 128 J Bennettsville, S. C. 
MADE OF NEW MATERIALS 
MATERIAL USED IN FILLING 
MOTES 
FLY 
STRIPS 
FINISHING LINT 


Other tags attached to respondent’s mattresses and other products 
set out the same headings, including the words “Made of New Ma- 
terial” and describe the filling contained therein in various ways, 
such as: 

MOTES, FLY, STRIPS. 
COTTON LINTERS, FLY. 
FLY, MOTES, DUSTHOUSE. 


Par. 3. Respondent’s use in connection with his products of the 
term “MADE OF NEW MATERIALS” and referring to the fill- 
ing contained therein as “Cotton Linters,” “Fly,” “Motes,” “Strips,” 
“Dusthouse,” “Lint,” or “Finishing Lint,” has a tendency and ca- 
pacity to mislead and deceive prospective purchasers into the mis- 
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taken and erroneous belief that his mattresses and other products 
are made from entirely new materials known to the public and to 
the trade as “Cotton Linters,” “Fly,” “Motes,” “Strips,” “Dust- 
house,” “Lint” and “Finishing Lint.” In truth and in fact such 
products are not made from new materials and are not made from 
“cotton linters,” “fly,” “motes,” “strips,” “dusthouse,” “lint” or 
“finishing lint,” but are composed in whole or in part from what 
is known in the cotton and textile industries as “sweeps,” which are 
sweepings from the floor of cotton mills, warehouses or factories 
and which contain a substantial percentage of oil, dirt or other 
foreign matter caused by being trod under foot in the dust, oil, 
and other foreign and contaminating matter which commonly accu- 
mulates on the floor of cotton mills, factories or warehouses. Such 


filling is not new in the sense that it is clean or uncontaminated and _ 


the use by the respondent of the term “New Material” in connec- 
tion with the designations “cotton linters,” “fly,” “motes,” “strips,” 
“dusthouse,” “lint” or “finishing lint,” misleads and deceives the 
purchasing and consuming public into the erroneous belief that the 
materials contained in respondent’s products are clean and uncon- 
taminated. 

Par. 4. Respondent’s acts and practices as herein set out place in 
the hands of retailers and dealers the means and instrument of 
making and furthering such false and misleading representations, 
and have enabled such retailers and dealers to increase their own 
sales of respondent’s products so designated, described and repre- 
sented, thus lessening the market for similar goods, the nature, 
quality and character of which are truthfully stated. 

Par. 5. The use by the respondent of the false and misleading 
statements and representations hereinabove set out, in offering for 
sale and selling his products, has had and now has the capacity to, 
and does, mislead and deceive a substantial portion of the purchas- 
ing and consuming public into the erroneous and mistaken belief 
that such false statements, representations and advertisements are 
true; that said products manufactured and sold by respondent are 
actually manufactured from the new materials commonly referred 
to as “Cotton Linters,” “Fly,” “Motes,” “Strips,” “Dusthouse,” 
“Lint,” and “Finishing Lint,” and to the purchase of substantial 
quantities of respondent’s products on account of such mistaken and 
erroneous beliefs induced as aforesaid. 

Par. 6. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce with- 
in the intent and meaning of the Federal Trade Commission Act. 
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Report, Fryprnes as To THe Facts, anp Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 12, 1943, issued and sub- 
sequently served its complaint in this proceeding upon the respon- 
dent, John P. Dowd, an individual, doing business under the firm 
name and style of Bennettsville Mattress Factory, charging him 
with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of respondent’s answer thereto, 
‘testimony and other evidence in support of, and in opposition to, 
the allegations of said complaint were taken before a trial examiner 
of the Commission theretofore duly designated by it, and said testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, this proceeding regularly came on 
for final hearing before the Commission upon said complaint, answer 
thereto, testimony and other evidence, report of the trial examiner 
upon the evidence, briefs filed in support of the complaint and in 
opposition thereto, and oral argument of counsel; and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclu- 
sion drawn therefrom. ; 


FINDINGS AS TO THE FACTS 


ParaGraruy 1. Respondent, John P. Dowd, is an individual, doing 
business under the firm name and style of Bennettsville Mattress 
Factory, with his office and principal place of business located at 
Bennettsville, in the State of South Carolina. 

Respondent is now, and for several years last past has been, en- 
gaged in the business of manufacturing, and in the sale and distri- 
bution of, mattresses and other bedding.. He causes said products, 
when sold, to be transported from his place of business in the State 
of South Carolina to purchasers thereof located in various other 
States of the United States. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in said products 
in commerce among and between the various States of the United 
States. 

Par. 2. In the course and conduct of his said business and for the 
purpose of inducing the sale of his said products, respondent has 
made false, deceptive, and misleading statements and representa- 
tions with respect to the character, quality, and nature of the ma- 
terials used in the manufacture of said products. Such representa- 
tions are made by means of printed labels attached to said products, 
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which purport to set out the material content of said products. On 
these labels the following words are prominently displayed: “Made 
of New Materials.” In setting out the material content of his vari- 
ous products, respondent has variously represented that his mat- 
tresses and other bedding are composed of “motes, fly, strips,” 
“cotton linters, fly,” and “fly, motes, dusthouse.” 

Par. 3. The use by the respondent of the term “Made of New 
Materials” and the designation of the filling contained in his said 
products as cotton linters, fly, motes, strips, and dusthouse have a 
tendency and capacity to mislead and deceive prospective purchasers 
into the mistaken and erroneous belief that his mattresses and other 
bedding are made from entirely new materials known to the pub- 
lic and to the trade as cotton linters, fly, motes, strips, and dust- 
house. In truth and in fact such products are not made from new 
materials and are not made entirely from cotton linters, fly, motes, 
strips, and dusthouse but are composed in part of what is known in 
the cotton and textile industries as “sweeps,” which are sweepings 
from the floors of cotton mills, warehouses, or factories and which 
contain a substantial percentage of oil, dirt, or other foreign matter 
accumulated by being trod underfoot in the dust, oil, and other 
foreign and contaminating matter which commonly accumulates on 
the floors of cotton mills, factories, or warehouses. Such filling is 
not new in the sense that it is clean or uncontaminated, and the use 
by the respondent of the term “New Material” in designating the 
material content of his mattresses and other bedding composed in 
part of sweeps misleads and deceives the purchasing and consuming 
public into the erroneous and mistaken belief that the materials con- 
tained in respondent’s products are clean and uncontaminated. 


Par. 4. By attaching to his said products labels stating that said - 


products are composed of new materials when in fact they are com- 
posed in part of “sweeps” respondent places in the hands of dealers 
a means and instrumentality for misleading and deceiving the pur- 
chasing public. 

Par. 5..The use by the respondent of the false and misleading 
statements and representations hereinabove described in offering for 
sale and selling his mattresses and other bedding has the capacity 
and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
false statements and representations are true and that said products 
manufactured and sold by respondent are composed entirely of new 
materials which are clean and uncontaminated, and to induce the 
purchase of substantial quantities of respondent’s products on ac- 
count of such mistaken and erroneous beliefs. 
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CONCLUSION 


The aforesaid acts and practices of the respondent, as herein 
found, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of the re- 
spondent, testimony and other evidence in support of the complaint 
and in opposition thereto taken before a trial examiner of the Com- 
mission theretofore duly designated by it, report of the trial ex- 
aminer upon the evidence, briefs filed in support of the complaint 
and in opposition thereto, and oral argument of counsel; and the 
Commission having made its findings as to the facts and its conclu- 
sion that the respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, John P. Dowd, an individual, 
trading as Bennettsville Mattress Factory or trading under any 
other trade name, and his representatives, agents, and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale, and distribution of mattresses and other 
bedding in commerce as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Using the term “New Materials” or any other term of similar 
import. to designate or describe the material content of mattresses or 
other bedding composed in whole or in part of “sweeps.” 

2. Representing, directly or by implication, that any of respon- 
dent’s said products composed in whole or in part of “sweeps” is 
composed of new materials. 

It is further ordered, That the respondent shall within 60 days 
after service upon him of this order, file with the Commission ‘a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 


/ 
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In toe MartTer or 


FREDERICK A. CLARKE, TRADING AS BONCQUET 
LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3660. Complaint, Dec. 8, 1988—Decision, Aug. 7, 1945 


Where an individual engaged in the interstate sale and distribution of a prepa- 
ration designated ‘“Boncquet Blood Building Tablets,” ‘“Boncquet Hemo- 
Tabs,” or “Boncquet Tablets,” through advertisements in newspapers and 
periodicals—and in circulars, leaflets, pamphlets and other advertising 
material— . 

Represented that his said preparation contained the active principle of raw 
liver and vegetable iron in effective therapeutic amounts; was a cure or 
remedy for, and constituted a competent and effective treatment for, both 
pernicious and secondary anemia; would regenerate one-third of the blood 
in nine days and entirely rebuild the blood in thirty days; and would 
nourish and stimulate the bone marrow to produce red blood corpuscles 
and hemoglobin and bring the blood to normal red cell count ; 

The facts being that it did not contain the active principle of raw liver or any 
extractive of liver, or vegetable iron—respectively employed in the treat- 
ment of pernicious and of secondary anemia—in effective therapeutic 
amounts, even disregarding his practice of discarding from the liver ex- 
tract used by him, the filtrate, in which is found the value of said sub- 
stance in the treatment of pernicious anemia; and preparation in question, 
because of its negligible liver content and low iron content, could not be 
considered as effective in regenerating the blood, stimulating the bone 
marrow to produce red blood corpuscles or hemoglobin, and bringing the 
blood to normal red cell count ; 

With effect of misleading and deceiving a substantial portion of the purchasing 
public into the erroneous belief that such false advertisements were true, 
and of causing it, as a result, to purchase a substantial amount of his 
said preparation: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Edward i. Reardon and Mr, Miles J. Furnas, trial 
examiners. 

Mr. Merle P. Lyons and Mr. Claris Nichols for the Commission. 

Mr, Eldon V. Soper, Mr. Oliver O. Clark, Mr. Charles T. Lester 
and Mr. J. Paul Elliott, Receiver, of Los Angeles, Calif., for re- 
spondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the F ooo 
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Trade Commission having reason to believe that Frederick A. Clarke, 
an individual, trading as Boncquet Laboratories, hereinafter referred 
to as respondent, has violated the provisions of the said act, and it 
appearing to the Commission that a proceeding by it in respect there- 
of would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrapu 1. Respondent, Frederick A. Clarke, is an individual 
trading and doing business under the name of Boncquet Lab- 
oratories, with his office and principal place of business located at 
1416-18 South Central Avenue, Glendale, Calif. Respondent is now, 
and for more than one year last past, has been engaged in the business 
of selling and distributing a drug variously designated as “Boncquet 
Blood Building Tablets,” “Boncquet Hemo-Tabs” or “Boncquet 
Tablets.” 

In the course and conduct of his said business respondent causes 
said preparation when sold to be transported from his place of bus- 
iness in the State of California to wholesale and retail druggists and 
other purchasers thereof located in various States of the United 
States other than the State of California, and in the District of 
Columbia. 

Par. 2. In the course and conduct of his business respondent now 
maintains and at all times mentioned herein has maintained a course 
of trade in said preparation in commerce between and among the — 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business the 
respondent has disseminated, and has caused the dissemination of, 
false advertisements for the purpose of inducing, and which were 
likely to induce, directly or indirectly, the purchase of respondent’s 
said preparation. Said false advertisements were and are disseminated 
by use of the United States mails, by insertion in newspapers, and 
periodicals having a general circulation, and also in circulars and 
other printed matter, all of which are distributed in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. Various other means have been and are used by 
respondent to disseminate or cause the dissemination of said false 
advertisements for the purpose of inducing, or which are likely to 
induce, directly or indirectly, the purchase in commerce among and 
between the various States of the United States and in the District of 
Columbia of respondent’s said preparation. Among and typical of 
the statements and representations contained in said false advertise- 
ments so used and disseminated, as aforesaid, are the following: 


New Fighting Blood in 9 days 
Blood Poverty Can Now Be Overcome with Boncquet Tablets. In nine days, 
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one-third of your blood is regenerated—in little more than a week’s time, you 
will begin to feel the results of Boncquet’s Tablets—you will “feel better,” 
more “alive,” more able to face the day’s demands, less fatigued at night. In 
30 days the blood will be entirely rebuilt and by taking Boncquet Blood Build- 
ing Tablets this new blood will be rich in the fighting qualities that help defeat 
disease. 

What are Boncquet (Bon Kay) Tablets? 

(They constitute a food, not a drug.) 

Comparatively recent scientific discoveries prove that the best blood builder 
is composed of these ingredients: Active Principle of Raw Liver, Vegetable 
Iron, Vitamins B and G. Boncquet Blood Building Tablets are guaranteed 
to contain the above ingredients in effective therapeutic amounts. Boncquet 
Tablets are scientifically processed to retain maximum Vitamins A, B, HE, G and 
essential minerals in their true organic colloidal form, easily assimilated and 
are strongly alkaline. They are rich in organic mineral salts, digestive enzymes, 


oxidizers, glandular hormones, vegetable and animal hemopocitins (blood ~ 


makers). They also contain a rich supply of milk minerals giving to the body 


calcium and phosphorus in their true and natural proportions as found in 


milk. Bonquet Tablets are the discovery of Dr. Pierre Auguste Bonecquet, in- 
ternationally noted Bio-chemist. 

Bonecquet Tablets increase the number and color of your blood corpuscles. 
Bonequet Tablets increase the blood’s energizing power, and its capacity to 
burn toxic poisons in the system. Your body rebuilds one-third of your blood 
every nine days, but if your diet lacks the essential ingredients such as are 
eombined in Bonequet Tablets the same thin, inefficient, weak, anemic blood 
will be rebuilt. This is why it takes Boncquet Tablets but a short time— 


hardly more than a week—to improve your condition. As you continue you add ~ 


new rich fighting blood. Toxic poisons are destroyed, the balance and chemieal 
content of your system is improved, and Nature herself battles the ills that 
have upset you. 

Every Diseased Condition Directly or Indirectly Related to Bloodstream. 

Boncquet Tablets are designed to nourish and stimulate the bone marrow 
where every red blood cell is manufactured before being thrown into the blood 
stream. To the best of our knowledge and belief, we do not know of a single 
failure of Boncquet Tablets to nourish and stimulate the bone marrow, and 
if this is done, new red blood cells, rich in hemoglobin, are built just as 
surely aS you can expect power when you turn on the switch of an electric 
motor. 


It is futile to treat the symptons of any disease without first calling to 
your aid the most important organ of your body—your bloodstream. Nine out 
of ten are deficient in red blood cells and hemoglobin, but they: call it by every 
name but the right one—Secondary Anemia. Boncquet Blood Building Tablets 
correct this condition. 


Boncquet Tablets supply quickly those elements essential to rebuild to 
normal, thin, weak, anemic blood. By taking Boncquet Tablets you provide 
your system with new, rich, fighting blood. In less than a month your blood 
is revitalized, made richer, and in most cases, brought to normal red cell count. 

Hemo-Tabs stimulate production of blood and increase its corpuscle-count, 
improve its color, and enable it to carry more oxygen to your body’s tissues. 
Hemo-Tabs speed up your blood’s food-burning or energizing power, enabling 
your system to destroy toxic poisons that mean, first a “let-down,” and then 
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serious illness. Hemo-Tabs increase elimination of the by-products of diges- 
tions, thus increasing the nutritional value of the food you eat. Hemo-Tabs 
are prescribed by physicians, and are indicated wherever the bloodstream has 
become unable to fight disease. Available directly from your druggist, Hemo- 
Tabs represent a distinct advance in man’s ability to fight his greatest enemy 
—disease. 


Through the use of the statements and representations herein- 
above set forth and others similar thereto not set out herein, all of 
which purport to be descriptive of respondent’s drug and of its effec- 
tiveness in use, respondent represents that his preparation, Boncquet 
Blood Building Tablets, also known as Boncquet Tablets or Bonc- 
quet Hemo-Tabs, is not a drug but a food; that this preparation has 
the power to and will regenerate the blood in 9 to 30 days; that it 
is a valuable aid and remedy in the treatment and cure of anemia; 
that this preparation is scientifically processed so as to have and 
retain Vitamins A, B, E and G in the maximum amounts; that 
this preparation is rich in organic mineral salts, digestive enzymes, 
glandular hormones and vegetable and animal blood makers; that 
this preparation assists in the formation of red blood corpuscles or 
hemoglobin and beneficially affects the metabolic processes of the 
body; that it increases the energizing power of the blood, nourishes 
and stimulates the bone marrow and destroys toxic poisons; that 
this preparation is the discovery of Dr. Pierre Auguste Boncquet, 
an internationally noted biochemist; that a large number of bodily 
ailments and symptoms are due to anemia and can be cured by 
self-administration of respondent’s preparation without the aid of 
diagnosis by a competent physician. 

Par. 4. In truth and in fact respondent’s preparation is not a food 
but a drug; it has no significant effect on the blood or the blood- 
stream and will not regenerate the blood. It contains no ingredient 
which has any value in the treatment of anemia, except liver, which 
is useful only in the treatment of pernicious anemia and then only 
if given in relatively large amounts. This preparation contains 
Vitamins A, B, E and G in small amounts only. It is no richer in 
organic mineral salts, digestive enzymes, glandular hormones and 
vegetable and animal blood makers than any ordinary food. This 
preparation has no power to increase the number or affect the color 
of red blood corpuscles or hemoglobin and has no effect on the meta- 
bolic processes of the body. It does not increase the energizing power 
of the blood, nourish or stimulate the bone marrow or destroy toxic 
poisons. Pierre Auguste Boncquet is not a medical doctor and has 
no reputation whatsoever as an authority on food and nutrition. 
He has no connection with respondent’s business whatsoever nor did 
he “discover” respondent’s preparation. Anemia can be diagnosed 
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only by a competent physician, and the various symptoms and ail- 
ments mentioned in respondent’s advertising may or may not be the 
result of an anemic condition. Boncquet Tablets have no significant 
value in any anemic condition. 

Par. 5. The use by respondent of the foregoing false, deceptive 
and misleading advertisements with respect to said drug dissemi- 
nated as aforesaid has had and now has the capacity and tendency 
to and: does mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such false 
advertisements are true and causes a substantial portion of the pur- 
chasing public because of said erroneous and mistaken belief to pur- 
chase a substantial amount of respondent’s said drug. 


Par. 6. The aforesaid acts and practices of the respondent, as 


herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce with- 
in the intent and meaning of the Federal Trade Commission Act. 


Report, FInpInGs As TO THE Facts, AND ORDER 


Pursuant'to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 8, 1938, issued and sub- 
sequently served its complaint in this proceeding upon the respon- 
dent, Frederick A. Clarke, an individual, trading as Boncquet Lab- 
oratories, charging him with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s 
answer thereto, testimony and other evidence in support of, and in 
opposition to, the allegations of said complaint were introduced be- 
fore trial examiners of the Commission theretofore duly designated 
by it, and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, this proceed- 
ing regularly came on for final hearing before the Commission upon 
said complaint, answer, testimony and other evidence, report upon 
the evidence by Trial Examiners W. G. Reeves and John J. Keenan 
and exceptions filed thereto, supplemental report upon the evidence 
filed by Trial Examiner Miles J. Furnas, brief and supplemental 
brief filed in support of the complaint, and brief of respondent filed 
in opposition thereto (respondent not having filed supplemental 
brief and oral argument not having been requested) ; and the Com- 
mission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 
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FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Frederick A. Clarke, is an individual, 
trading and doing business under the name of Boncquet Labora- 
tories, with his office and principal place of business located at 1416- 
18 South Central Avenue, Glendale, Calif. For several years last 
past, said respondent has been engaged in the sale and distribution 
of a preparation designated “Boncquet Blood Building Tablets,” 
“Bonequet Hemo-Tabs,” or “Boncquet Tablets.” 


In the course and conduct of his said business respondent caused 
said preparation, when sold, to be transported from his place of 
business in the State of California to wholesale and retail druggists 
and to other purchasers thereof located in various States of the 
United States other than the State of California. 


During the times mentioned herein, the respondent has maintained 
a course of trade in said preparation in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 


Par. 2. In the course and conduct of his aforesaid business, re- 
spondent has disseminated and has caused the dissemination of false 
advertisements concerning his said preparation by United States 
mails and by various other means in commerce as “commerce” is 
defined in the Federal Trade Commission Act; and respondent has 
also disseminated and has caused the dissemination of false adver- 
tisements concerning his said preparation by various means for the 
purpose of inducing and which were likely to induce, directly or in- 
directly, the purchase of his said preparation in commerce as “com- 
merce” is defined in the Federal Trade Commission Act. 


Among and typical of the false, misleading, and deceptive state- 
ments and representations contained in said false advertisements 
disseminated and caused to be disseminated as hereinabove set forth, 
by United States mails, by advertisements inserted in newspapers 
and periodicals, and by circulars, leaflets, pamphlets, and other ad- 
vertising material, are the following: 


New Fighting Blood in 9 Days 

Blood poverty can now be overcome with Boncquet Tablets. In nine days, 
one-third of your blood is regenerated—in little more than a week’s time, you 
will begin to feel the results of Boncquet’s Tablets—you will ‘feel better,’ 
more ‘alive,’ more able to face the day’s demands, less fatigued at night. In 
30 days the blood will be entirely rebuilt and by taking Boncquet Blood Build- 
ing Tablets this new blood will be rich in the fighting qualities that help de- 
feat disease. 

Comparatively recent scientific discoveries prove that the best blood builder 
is composed of these ingredients: Active Principle of Raw Liver, Vegetable 
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Iron, Vitamins B and G.~Boncquet Blood Building Tablets are guaranteed 
to contain the above ingredients in effective therapeutic amounts. 

Boncquet Tablets increase the number and color of your blood corpuscles. 

Boncquet Tablets increase the blood’s energizing power, and its capacity to 
burn toxic poisons in the system. Your body rebuilds one-third of your blood 
every nine days, but if your diet lacks the essential ingredients such as are 
combined in Boncquet Tablets the same thin, inefficient, weak, anemic blood 
will be rebuilt. That is why it takes Boncquet Tablets but a short time— 
hardly more than a week—to improve your condition. As you continue you 
add new rich fighting blood. Toxic poisons are destroyed, the balance and 
chemical content of your system is improved, and Nature herself battles the ills 
that have upset you. 

Boncquet Tablets are designed to nourish and stimulate the bone marrow 
where every red blood cell is manufactured before being thrown into the 
blood stream. To the best of our knowledge and belief, we do not know of a 
single failure of Boncquet Tablets to nourish and stimulate the bone marrow, 
and if this is done, new red blood cells, rich in hemoglobin, are built just as 
surely as you can expect power when you turn on the switch of an electric 
motor. 

It is futile to treat the symptons of any disease without first calling to 
your aid the most important organ of your body—your bloodstream. Nine out 
of ten are deficient in red blood cells and hemoglobin, but they call it by every 
name but the right one—Secondary Anemia. Bonequet Blood Building Tablets 
correct this condition. 

Boncquet Tablets supply quickly those elements essential to rebuild to normal, 
thin, weak, anemic blood. By taking Boncquet Tablets you provide your system 
with new, rich, fighting blood. In less than a month your blood is revitalized, 
made richer, and in most cases, brought to normal red cell count. 

A former instructor at UCLA compelled to resign by pernicious anemia, using 
liver treatment prescribed by his physician, called on July 18th. His blood 
count: red cells, 3,650,000; hemoglobin, 72%; color index, normal. Used 18 
Boncquet Tablets daily until August 27th. His count: red cells, 5,040,000; 
hemoglobin, 95% ; color index, normal. 


Par. 8. Through the use of the statements and representations 
hereinabove set forth and others similar thereto not specifically set 
out herein, all of which purports to be descriptive of the therapeutic 
value of respondent’s preparation and its effectiveness in use, re- 
spondent represents that his preparation, Boncquet Blood Building 
Tablets, also known as Boncquet Tablets or Boncquet Hemo-Tabs, 
contains active principle of raw liver and vegetable iron in effective 
therapeutic amounts; that said preparation is a cure or remedy for, 
and constitutes a competent and effective treatment for, both per- 
nicious and secondary anemia; that the use of said preparation will 
regenerate one-third of the hited’ in nine days and entirely rebuild 
the blood in a period of thirty days; and that said preparation will 
nourish and stimulate the bone marrow to produce red blood cor- 
puscles and hemoglobin and bring the blood to normal red cell count. 

Par. 4. In truth and in fact respondent’s preparation does not 
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contain active principle of raw liver or any extractive of liver in an 
amount sufficient to have any therapeutic value nor does said prepa- 
ration contain vegetable iron in effective therapeutic amounts. 

According to the testimony of the respondent, his preparation, 
Boncquet Tablets, is made up in batches of 309.71 pounds each, 
which is sufficient to make 210,000 tablets. Each of such batches 
contains 19 pounds of extractive from 300 pounds of raw liver, 115 
pounds of parsley concentrate, 100 pounds dried brewer’s strain G 
yeast, 60 pounds dehydrated milk whey, 6 pounds dextrose, 1.85 
pounds ferrous sulphate, and 7.86 pounds phosphoric acid, to which 
have been added additional unspecified amounts of riboflavin and 
other vitamins. It was the further testimony of the respondent that, 
by an undisclosed process, 300 pounds of raw liver are washed down 
to a residue of 19 pounds and that this residue is used in the manu- 
facture of his preparation and that the filtrate is discarded. 

The value of respondent’s preparation in the treatment of per- 
nicious anemia depends upon its liver content. Pernicious anemia is 
a condition caused by the failure of the red bone marrow to pro- 
duce and empty normal red blood cells into the blood stream, as 
distinguished from secondary anemia, which may be caused by an 
inadequate supply of iron to make up the normal amount of hemo- 
globin. The liver substance which is used in the treatment of per- 
nicious anemia is found in the filtrate. Since the respondent dis- 
cards the filtrate, the liver extract used by him has no value in the 
treatment of pernicious anemia. Even if it be assumed that the 19 
pound of liver concentrate contained all the liver substance, the dis- 
tribution of this over 210,000 tablets with a prescribed daily dosage 
of 12 tablets would not give a sufficient quantity of liver to be of 
any value. 

Based upon the testimony of the respondent as to the ingredients 
of his product and the expert testimony thereon, the Commission 
finds that respondent’s preparation does not contain iron in effective 
therapeutic amounts. If respondent’s preparation be considered upon 
the basis of maximum possible iron obtainable from the ingredients, 
including the ferrous sulphate content, a daily dosage of 12 tablets 
as prescribed by respondent would give a maximum dosage of less 
than one-third of the customary or recognized daily dosage pre- 
scribed for secondary anemia. 

Respondent’s preparation, because of its negligible liver content 
and its low iron content, cannot be considered as effective in re- 
generating or rebuilding the blood. Said preparation will not stimu- 
late the bone marrow to produce red blood corpuscles or hemoglobin 
and under conditions of use will not bring the blood to normal red 
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cell count when there is a deficiency of red corpuscles because of 
anemia or other conditions. 

Par. 5. The use by the respondent of the foregoing false, decep- 
tive, and misleading advertisements with respect to said preparation, 
disseminated as aforesaid, has had, and now has, the capacity and 
tendency to, and does, mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that 
such false advertisements are true and causes a substantial portion 
of the purchasing public, because of such erroneous and mistaken 
belief, to purchase a substantial amount of respondent’ preparation. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all 

to the prejudice and injury of the public and constitute unfair and 

deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer thereto, testi- 
mony and other evidence taken before trial examiners of the Com- 
mission theretofore duly designated by it, report upon the evidence 
by Trial Examiners W. C. Reeves and John J. Keenan and excep- 
tions filed thereto, supplemental report upon the evidence filed by 
Trial Examiner Miles J. Furnas, brief and supplemental brief filed 
in support of the complaint, and brief of respondent filed in oppo- 
sition thereto (respondent not having filed supplemental brief and 
oral argument not having been requested); and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That the respondent, Frederick A. Clarke, an in- 
dividual, trading as Boncquet Laboratories or trading under any 
other name, and his representatives, agents, and employees, directly 
or through any corporate or other device in connection with the 
offering for sale, sale, or distribution of his preparation designated 
“Bonequet Blood Building Tablets,” “Boncquet Hemo-Tabs,” or 
“Boncquet Tablets,” or any other preparation of similar composi- 
tion or possessing substantially similar properties, whether sold under 
the same names or under any other name, do forth with cease and 
desist from directly or indirectly : 

1. Disseminating or causing to be disseminated any advertisement 
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by means of the United States mails or by any means in commerce 
as “commerce” is defined in the Federal Trade Commission Act 
which advertisement represents directly or through inference, 

a. ‘That respondent’s preparation is a cure or remedy for perni- 
cious anemia or that it has any therapeutic value in the treatment 
of such condition. 

6. That respondent’s preparation contains iron in effective thera- 
peutic amounts. 

c. That respondent’s preparation will regenerate or rebuild the 
blood. 

d. That respondent’s preparation will bring to normal-red-cell 
count the blood of persons suffering from a deficiency of red cor- 
puscles because of anemia or other conditions. 

e. That respondent’s preparation, under conditions of use, will 
stimulate the bone marrow to produce red blood corpuscles. 

2. Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to in- 
duce, directly or indirectly, the purchase of respondent’s prepara- 
tion in commerce as “commerce” is defined in the Federal Trade 
Commission Act, which advertisement contains any of the repre- 
sentations Preiiitcd in paragraph 1 hereof and the respective one 
divisions thereof. 

It is further ordered, That the respondent shall within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
he has complied with this order. 
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In THE MATTER OF 


GEORGIE A. COLEMAN, TRADING AS LIBERTY 
CHEMICAL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4869. Complaint, Nov. 9, 1942—Decision, Aug. 20, 1945 


Where an individual engaged in the interstate sale and distribution of various 
medicinal preparations, including one designated as ‘Liberty Nose and 
Throat Cream” or “Liberty Nasal Cream;” in advertisements thereof in 
newspapers and other advertising literature— 

Falsely represented, directly and by implication, that the use of her said 
medicinal preparation prevented colds and influenza and prevented the 
development in the nose and throat of organisms causing colds and 
influenza ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that such false representa- 
tions were true, and thereby to induce the purchase of her said prepara- 
tion: 

Held, that such acts and practices were all to the prejudice and injury of the 
public, and constituted unfair and deceptive acts and practices. 


Before Mr. Andrew B. Duwall, trial examiner. 
Mr. B. G. Wilson for the Commission. 
Mr. Thurman L. Dodson, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Georgie A. Cole- 
man, individually, and trading under the style and firm name of 
Liberty Chemical Company, hereinafter referred to as respondent, 
has violated the provisions of said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParacrapH 1. Respondent, Georgie A. Coleman, is an individual, 
trading under the style and firm name of Liberty Chemical Com- 
pany, with her principal place of business located at 1813 18th 
Street, N. W., Washington, D. C. 

Par. 2. Acting in her individual capacity and trading under the 
style and firm name of Liberty Chemical Company, respondent is 
now, and for more than one year last past has been, engaged in the 
advertising, sale and distribution of a medicinal preparation de- 
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scribed as “Liberty Nasal Cream” and “Liberty Nose and Throat 
Cream,” in commerce among and between the various States of the 
United States and in the District of Columbia. 

Respondent causes said medicinal preparation designated as afore- 
said, when sold, to be transported from her place of business in the 
District of Columbia to purchasers thereof located in the District 
of Columbia and in various States of the United States. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said medicinal preparation in commerce 
in the District of Columbia and between and among the various 
States of the United States. 

Par. 3. In the course and conduct of her aforesaid business re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements con- 
cerning her said preparation by the United States mails and by 
- various other means in commerce, as commerce is defined by the 
Federal Trade Commission Act; and respondent has also dissemi- 
nated and is now disseminating, and has caused and is now causing 
the dissemination of false advertisements concerning her said prepa- 
ration by various means, for the purpose of inducing, and which 
are likely to induce, directly or indirectly, the purchase of her said 
preparation in commerce, as commerce is defined by the Federal 
Trade Commission Act. 

Among and typical of the false, misleading and deceptive state- 
ments and representations contained in the aforesaid advertisements 
disseminated and caused to be disseminated by the United States 
mails, by advertisements inserted in newspapers, and by leaflets, 
stickers and other advertising literature, are the following: 

Liberty Nose and Throat Cream is used to prevent development of germs 
which accumulate in the nose and throat; as a first aid remedy for colds; ex- 
ternally for congestion in the chest from the average colds and for protection 
from others with infectious colds. * * * 

Play safe! Use Liberty Nasal Cream. Why wait until you get a cold or 
influenza? Use Liberty Nasal Cream every night to prevent development of 
the germs in your nose and throat. No one who used it during the last epidemic 
of Influenza, to our knowledge, was infected. * * * 


Par. 4. Through the use of the aforesaid statements and others of 
similar import not specifically set out herein, respondent represents, 
directly and by implication, that the use of her said medical prepa- 
ration prevents colds and influenza; that it will prevent development 
of organisms causing colds and influenza and any other type of 
germ in the nose and throat; that it is of value when used exter- 
nally for congestions of the chest due to colds; that its use will 
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afford protection from others with infectious colds and that it is an 
adequate first aid remedy for colds. 


Par. 5. The aforesaid statements and representations are grossly 
exaggerated, false and misleading. In truth and in fact respondent’s 
said preparation is of no value in preventing colds and influenza. It 
will not prevent the development of organisms causing colds and 
influenza and any other type of germ in the nose and throat. It is 
not of value when used externally for congestions of the chest due 
to colds. Its use will not afford protection from others with infec- 
tious colds and it is not an adequate first aid remedy for colds. 


Par. 6. The use by the respondent of the aforesaid false, decep- 
tive and misleading statements and representations has had, and 
now has, the tendency and capacity to, and does mislead and de- 
ceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that such false statements, representations 
and advertisements are true, and to induce a substantial portion of 
the purchasing public, because of such erroneous and mistaken be- 
liefs, to purchase respondent’s said preparation. 


Par. 7. The aforesaid acts and practices of the respondent, as here- 
in alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FInprines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 9, 1942, issued and 
subsequently served its complaint in this proceeding upon respon- 
dent, Georgie A. Coleman, charging her with the use of unfair and 
deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filmg of respondent’s answer thereto, testimony and other evidence 
were introduced before an examiner of the Commission theretofore 
duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission on the said complaint, answer, testimony, and other evidence, 
report of the trial examiner, and brief in support of the complaint 
(respondent not having filed brief and oral argument not having 
been requested) ; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom. 
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FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Georgie A. Coleman, is an individual, 
trading under the firm name and style of Liberty Chemical Com- 
pany, with her principal place of business located at 1813 Eighteenth 
Street, N. W., Washington, D. C. Respondent is now, and for several 
years last past has been, engaged in the sale and distribution of 
various medicinal preparations, including one formerly designated 
as “Liberty Nose and Throat Cream” and now designated as “Liberty 
Nasal Cream.” 

Par. 2. Respondent causes her said medicinal preparation desig- 
nated as “Liberty Nose and Throat Cream” or “Liberty Nasal 
Cream,” when sold, to be transported from her place of business in 
the District of Columbia to purchasers thereof at their various points 
of location in the District of Columbia, and maintains, and at all 
times mentioned herein has maintained, a course of trade in said 
medicinal preparation in commerce in the District of Columbia. 

Par. 3. In the course and conduct of her aforesaid business, re- 
spondent has disseminated and has caused the dissemination of false 
advertisements concerning her said preparation by means of the 
United States mails and by various other means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act; and 
respondent has also disseminated and has caused the dissemination 
for false advertisements concerning her said preparation by various 
means of the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of her said preparation in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act. Among and typical of the false, misleading, and deceptive 
statements and representations contained in the aforesaid advertise- 
ments disseminated and caused to be disseminated by the United 
States mails, by advertisements inserted in newspapers, and by other 
advertising literature, are the following: 

PLAY SAFE! USE 
LIBERTY NASAL CREAM 

Why wait until you get a cold or influenza? Use Liberty Nasal Cream 
every night to prevent development of the germs in your nose and throat. No 
one who used it during the last epidemic of Influenza, to our knowledge, was 
infected. Drug stores and the Liberty Chemical Co., Michigan 9423. Take 
no substitute. 

Par. 4. Through the use of the aforesaid statements,” respondent 
represents, directly and by implication, that the use of her said 
medicinal preparation prevents colds and influenza and that its use 
will prevent the development in the nose and throat of organisms 
causing colds and influenza. 
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Par. 5. The aforesaid statements and representations are grossly 
exaggerated, false, and misleading. Respondent’s preparation con- 
sists of the following ingredients in the proportions stated : petrola- 
tum album, 10 pounds; camphor, 144 ounce; menthol, 14 ounce; 


betanaphthol, 14 ounce in 1 ounce of alcohol; lanolin, 1 pound; olive | 


oil, 1 pint; soy bean oil, 1 pint; oil of eucalyptol, 1 ounce; oil of 
thyme, 14 ounce; mineral oil, 1 pint; honey, 8 ounces; tincture of 
benzoin, 14 ounce. In truth and in fact, respondent’s said prepara- 
tion will not prevent colds and influenza and it will not prevent 
the development in the nose and throat of organisms causing colds 
and infiuenza. Other false claims have been made by respondent for 
her said preparation, as charged in the complaint, but actual dis- 
semination of false advertisements containing such claims is not 
shown by the record. 


Par. 6. The use by respondent of the aforesaid false, deceptive, 
and misleading statements and representations has had, and has, the 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such false statements, representations, and advertisements are true, 
and to induce the purchase of respondent’s said preparation because 
of such erroneous and mistaken beliefs. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the 
prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respon- 
dent, testimony and other evidence taken before an examiner of the 
Commission theretofore duly designated by it, report of the trial 
examiner, and brief in support of the complaint (respondent not 
having filed brief and oral argument not having been requested), 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 


ft is ordered, That the respondent, Georgie A. Coleman, her repre- 


sentatives, agents, or employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, or dis- 


tribution of “Liberty Nasal Cream,” or any product of substantially — 
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similar composition or possessing substantially similar properties 
whether sold under the same name or any other name, do forthwith 
cease and desist from, directly or indirectly: 

1. Disseminating or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference: 

(a) That the use of said product will prevent colds or influenza. 

(6) That the use of said product will prevent the development in 
the nose and throat of organisms causing colds or influenza. 

2. Disseminating or causing to be disseminated, by any means, 
any advertisement for the purpose of inducing, or which is likely to 
induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of her said 
preparation. 

It is further ordered, That the respondent shall within 60 days 
after the service upon her of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which she has complied with this order. 
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In THE MATTER OF 


GENERAL DIARIES, INC., AND ALBERT A. FRIEDMAN, 

AND MRS. ELIZABETH FRIEDMAN, TRADING IN THE 

NAME OF GENERAL DIARIES, AND AS OFFICERS OF 
SAID CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5002. Complaint, July 10, 1948—Decision, Aug. 20, 1945 


Where a corporation and the individual who organized it and was its pres- 
ident, engaged in the interstate sale and distribution of their “Dial” ap- 
pointment book for the use of doctors, dentists and other professional 
people; following acquisition by said individual of several hundred copies 
of the “Professional Diary” appointment book of a competitor; in can- 
vassing drug stores, supply houses, and others who purchased quantities 
of appointment books for distribution to their customers at Christmas- 
time— 

Falsely represented, through said individual and his salesmen, that said 
corporation and individual were the publishers and distributors of the 
“Professional Diary” or that they were affiliated with its publishers, and 
that purchasers of their product would receive the “Professional Diary,” 
through making use of copies of said “Professional Diary” as samples of 
the appointment book they were offering, and representing to prospective 
purchasers who were familiar with it and wished to continue buying 
it, that aforesaid competitor was their agent and was now selling direct 
to purchasers; that they were the actual publishers of the “Professional 
Diary;” and that they now handled the “Professional Diary,” which 
could not be obtained elsewhere; 

The facts being that the “Diary” they actually delivered to purchasers bore 
said corporations name as publisher and was materially different from 
the “Professional Diary” sample exhibited, being substantially smaller, 
with a different type of binding, and carrying no marking ribbon, and 
with record-keeping pages which were different in number and con- 
tent; they were not publishers or distributors of the “Professional Diary,” 
and had no affiliation with its publisher ; 

With the effect of misleading and deceiving a substantial portion of the pur- 
chasing public into the erroneous belief that said representations were 
true, whereby a substantial number of the purchasing public purchased 
their said “Dial :” 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Arthur F. Thomas, trial examiner. 
Mr. R. P. Bellinger for the Commission. 
Mr. Samuel Herbsman, of New York City, for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that General Diaries, 
Inc., 4 corporation, and Albert A. Friedman and Mrs. Elizabeth 
Friedman, individuals, trading in the name of General Diaries, and 
as officers of said corporation, hereinafter referred to as respondents, 
have violated the provisions of the said Act, and it appearing to 
the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Panacrsrn 1. Respondent, General Diaries, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of New York. Respondents, Albert A. Friedman 

_ and Mrs. Elizabeth Friedman, are individuals and officers, of said 
corporate respondent, which was chartered in December 1940. Prior 
to December 1940, the individual respondents, Albert A. Friedman 
and Mrs. Elizabeth Friedman, operated their business in the trade 
name of General Diaries. All of the respondents have their princi- 
pal place of business at 145 West 41st Street, New York, N. Y. 

Paz. 2. Respondents are now, and for several years last past have 
been, engaged in the publication and in the sale and distribution in 
cornmerce between and among the various States of the United States 
and in the District of Columbia, of a professional appointment book 
designated as “Dial.” 

Respondents cause the said product, when sold, to be transported 
from their aforesaid place of business in the State of New York 
to purchasers thereof located in various other States of the United 
States and in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said product in commerce between 
and among the various States of the United States, and in the Dis- 
trict of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents either directly or by implication have themselves repre- 
sented or through their agents, servants, employees and salespeople, 
have represented to customers and prospective customers, that re- 
spondents are the original publishers of a competitive product desig- 
nated as “Professional Diaries,’ that the publishers of said com- 
petitive product constitute a subsidiary of respondents; that re- 
spondents print said competitive product for its customers, or that 
there is otherwise some connection between respondents and said 
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publishers. By said means and in the manner aforesaid, the re- 
spondents exhibit to prospective customers copies of said competitive 
product “Professional Diary,” and by direct statements and refer- 
ences thereto falsely indicate to them and mislead them into the be- 
lief that the diaries which respondents are selling are the same as 
said competitive product, which, in numerous instances, is well and 
favorably known to said prospective customers, many of whom are 
previous buyers of the same. The “Professional Diary” is superior 
to and a more expensive product than respondents’ “Dial” diary. 

Par. 4. By the means and in the manner aforesaid, respondents 
represent and have represented directly and by implication, that 
they are the publishers and distributors of said competitive product 
“Professional Diary,” that they are the owners of or are otherwise 
affiliated with the publishing house which compiles “Professional 
Diary, ” and that customers who purchase diaries from them will re- 
ceive the “Professional Diary.” 

Par. 5. The said statements and representations are false and mis- 
leading. In truth and in fact, respondents are not the publishers and 
distributors of “Professional Diary”; they neither own nor have 
any affiliation with the publishing house which compiles “Profes- 
sional Diary,” and customers who purchase diaries from respondents 
have not, and will not, receive the “Professional Diary” but receive 
the inferior and cheaper product of respondents which is designated 
“Dial.” 

Par. 6. The use by respondents of the aforesaid false, deceptive 
and misleading statements, representations and methods as herein 
set out, has had, and now has, the capacity and tendency to and does 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said statements and 
representations are true, and that in ordering diaries from respon- 
dents they are buying and will receive the said “Professional Diary,” 
and because of said erroneous and mistaken belief, a substantial 
number of the purchasing public has purchased respondents’ said 
product “Dial.” 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public, and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Rerort, Finprnegs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 10, 1943, issued and sub- 
sequently served its complaint in this proceeding upon the respon- 


GENERAL DIARIES, INC., ET AL. 109 
106 Findings 


dents named in the caption hereof, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. After the issuance of said complaint and 
the filing of respondents’ answer thereto, testimony and other evi- 
dence in support of and in opposition to the allegations of the com- 
plaint were introduced before an examiner of the Commission there- 
tofore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, this proceeding regularly came on for final hearing before the 
Commission on the said complaint, answer, testimony, and other 
evidence, report of the trial examiner and exception thereto, and 
briefs in support of and in opposition to the complaint (oral argu- 
ment not having been resquested); and the Commission, having 
duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


ParacrarH 1. (a) Respondent, General Diaries, Inc., is a corpora- 
tion, organized and existing under the laws of the State of New 
York, with its office and principal place of business at 145 West 41st 
Street, New York, N. Y. 

(6) Respondent, Albert A. Friedman, is an individual, trading 
as General Diaries, with his office and principal place of business 
at 145 West 41st Street, New York, N. Y. About the beginning of 
1940 this respondent with a partner, one M. M. Faske, commenced 
his present business under the trade name “General Diaries.” Some- 
time during that year the partnership was dissolved and respondent, 
Albert A. Friedman, continued trading as an individual proprietor 
under the trade name “General Diaries.” Eary in January 1941, re- 
spondent, Friedman, caused the organization of the corporate re- 
spondent, General Diaries, Inc., as a means and vehicle for continu- 
ing the business previously carried on by him under the trade name 
“General Diaries.” After about two years, respondent, Friedman, 
ceased carrying on his business through General Diaries, Inc., and 
thereafter continued the same business as an individual proprietor 
under the trade name “General Diaries.” 

(c) Respondent, Mrs. Elizabeth Friedman, is not shown by the 
record to have been an officer of the corporate respondent or active 
in the conduct of the business at any time since its commencement 
in 1940. She is not hereafter referred to in these findings or in- 
cluded in any reference to respondents. 

(d) Respondent, Albert A. Friedman, directly and through the 


~ 
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corporate respondent, of which he was president, for a number of 
years last past has been engaged in the publication, sale, and distri- 
bution of a professional appointment book designated as “Dial” and 
intended for the use of doctors, dentists, and other professional 
people. 

Par. 2. In the course and conduct of the aforesaid business, re- 
spondents have caused their said product, when sold, to be trans- 
ported from their place of business in the State of New York to 
purchasers thereof at their points of location in various other States 
of the United States and in the District of Columbia, and maintain, 
and for several years last past have maintained, a course of trade 
in appointment books in commerce between and among various 
States of the United States and in the District of Columbia. 

Par. 3. (a) For some years prior to 1940, respondent, Albert A. 
Friedman, was employed by and served as general manager for 
Burrows Appointment Books, Inc. This corporation became in- 
volved in financial difficulties and was liquidated in 1939, where- 
upon respondent, Friedman, initiated the business he now conducts 
as General Diaries. The Elliott Publishing Company, Inc., is also 
engaged in the publication, sale, and distribution of a professional 
appointment book designated “Professional Diary.” Shortly before 
Burrows Appointment Books, Inc., became involved in financial 
difficulties, Elliott Publishing Company, Inc., sold it approximately 
a thousand copies of its “Professional Diary” bearing the name of 
Burrows Appointment Books, Inc., and without its own name ap- 
pearing thereon. Burrows Appointment Books, Inc., never paid for 
_ these books and at the time of liquidation a part of them, approxi- 
mately four or five hundred copies, were returned to Elliott Pub- 
lishing Company, Inc. In February or March 1940, respondent, 
Friedman, purchased from Elliott Publishing Company, Inc., a few 
hundred copies of its “Professional Diary” and some of the appoint- 
ment books which had been recovered from Burrows, presumably 
to fill a few special orders. 


(0) Respondent, Friedman, and several salesmen employed by 
him commenced canvassing drug stores, supply houses, and others 
who purchase quantities of appointment books for distribution to 
their customers at Christmas time as a gesture of their appreciation 
of the business received and for the creation of good will. Respon- 
dent, Friedman, himself used, and furnished to the salesmen em- 
ployed by him, copies of the “Professional Diary” purchased from 
the Elliott Publishing Company, Inc., as samples of the appoint- 
ment book they were offering for sale. In some instances where a 
prospective purchaser had previously dealt with Elliott Publishing 
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Company, Inc., and wished to continue buying the “Professional 
_ Diary” published by that concern, respondent Friedman or his sales- 

men made various representations as a means of persuading such 
prospective purchasers to buy from them. Among the representa- 
tions thus made to prospective purchasers who were familiar with 
the “Professional Diary” were statements to the effect that the Elliott 
Publishing Company, Inc., was an agent of General Diaries and 
General Diaries was now selling direct to purchasers; that General 
Diaries was the actual publisher of the “Professional Diary ;” and 
that General Diaries now handles the “Professional Diary” and it 
could not be obtained elsewhere. Said respondent and his sales repre- 
sentatives also exhibited samples of the “Professional Diary” as the 
book they were offering for sale and as being the book which would 
be delivered, or assured prospective purchasers that a book sub- 
stantially identical thereto would be delivered. One of respondents’ 
former salesmen who was employed in September 1940 testified that 
the appointment book given him to use as a sample was the “Pro- 
fessional Diary” of the Elliott Publishing Company, though the — 
sample did not carry the name of the Elliott Publishing Company 
and he did not at the time know that it was the product of that 
company, and that in soliciting business for General Diaries he used 
this sample as representing the product which would be furnished 
by General Diaries on purchases made through him. It was not until 
four to six weeks after the commencement of his employment that 
he was furnished with a copy of the “Dial,” published by General 
Diaries, for use as a sample to show to prospective purchasers in 
soliciting business from them. Respondent, Friedman, testified that 
the 1941 copy of the “Dial” was published in August 1940, but the 
record shows that the products of the Elliott Publishing Company, 
Inc., were used as samples for a considerable period thereafter. 


(c) The appointment book actually delivered to purchasers by 
respondents under the designation “Dial” bore the name of respon- 
dent General Diaries, Inc., as publisher and was materially different 
from the “Professional Diary” sample exhibited. It was substantially 
smaller, had a different type of binding, carried no marking ribbon, 
and its record-keeping pages were different in number and content. 

Par. 4. Through the aforesaid practices, respondents represented 
that they were the publishers and distributors of the product of the 
Elliott Publishing Company, Inc., known as the “Professional 
Diary” or that they were affiliated with said concern and that pur- 
chasers of their product would receive the “Professional Diary.” In 
truth and in fact, respondents are not publishers or distributers of 
the “Professional Diary” and they do not own or have any affiliation 
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with the publisher of that product, and customers who purchased 
appointment books from respondents have not received the “Pro- 
fessional Diary” but were furnished with respondents’ product 
“Dial,” which differs from the “Professional Diary” as heretofore 
found. 

Par. 5. The use by respondents of the aforesaid acts and practices 
has had, the capacity and tendency to, and has in fact, misled and 
deceived a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that the statements and representations 
made by respondents were true, and that in purchasing appointment 
books from respondents they were buying and would receive the 
“Professional Diary,” and because of such erroneous and mistaken 
belief a substantial number of the purchasing public purchased re- 
spondents’ product “Dial.” 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all 


to the prejudice and injury of the public and constitute unfair and ~ 


deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony and other evidence in support of and in op- 
position to the allegations of the complaint taken before an examiner 
of the Commission theretofore duly designated by it, report of the 
trial examiner and exceptions thereto, and briefs filed by counsel, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 


It is ordered, That respondent, General Diaries, Inc., its officers, 
representatives, agents, and employees, and respondent Albert A. 
Friedman, his representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale, and distribution of appointment books in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 


1. Representing or implying that they are the publishers or dis- 
tributors of the “Professional Diary” or that they are in any way 
affiliated or connected with the publishers of the “Professional 
Diary.” 
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2. Representing that customers purchasing their appointment 
books will receive the “Professional Diary,” or any publication ma- 
terially different from that actually delivered by respondents. 

It is further ordered, that for the reasons appearing in the find- 

ings as to the facts, the complaint herein be, and the same hereby 
is, dismissed as to respondent, Mrs. Elizabeth Friedman. 
_ It is further ordered, That the respondents shall within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 


a a NI * 
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In roe Martrer oF 


BENJAMIN GOLDMAN, TRADING AS TIGER YARN 
COMPANY, MINETTE YARN COMPANY, BENGO 
YARN SHOP AND GOLDMAN’S YARN SHOP 


COMPLAINT, FINDINGS AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 507%. Complaint, Nov. 3, 1948—Decision, Aug. 20, 1945 


Where the words “Saxony” and “Scotch” had been long and favorably known 
to the purchasing public as descriptive of wool grown in the Province of 
Saxony, and in Scotland, respectively; and thereafter an individual en- 
gaged in the interstate sale and distribution of various grades and types 
of knitting yarn— : 

Falsely represented the constituent fiber and material of which his products 
were made and the source and origin thereof, as well as the nature of 
his business, through use in catalogues and sample books and on labels, 
letterheads and other printed and written material distributed by him, of 
the word “Saxony” as descriptive of yarns not composed entirely of wool 
and not composed of wool from sheep raised in the province of Saxony, 
and of the word “Scotch” for yarns made neither entirely nor in part 
from the fleece of sheep raised in Scotland ; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that said representations 
were true, whereby a number of such public purchased a substantial 
volume of his said products: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Arthur F. Thomas, trial examiner. 
Mr. Carrel F. Rhodes for the Commission. 
Mr. Samuel R. Israel, of New York City, for respondent. 


ComrLaInt! 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Benjamin Gold- 
man, individually, and trading as Tiger Yarn Company, Minette 
Yarn Company, Bengo Yarn Shop and Goldman’s Yarn Shop, here- 
inafter referred to as the respondent, has violated the provisions of 
said act, and it appearing to the Commission that a proceeding by it 


-1Complaint published as amended by Stipulation and Agreement approved Aug. 9, 
1945, as follows: 

It is hereby stipulated and agreed, By and between Richard P. Whiteley, Assistant 
Chief Counsel for the Federal Trade Commission and Samuel R. Israel, attorney for the 
respondent Benjamin Goldman, that the Commission’s complaint in this case filed on the 


TIGER YARN CO., ETC. 115 
114 Complaint 


in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 


_Paracrarn 1. The respondent, Benjamin Goldman, is an indi- 
vidual, trading as Tiger Yarn Company, Minnette Yarn Company, 
Bengo Yarn Shop and Goldman’s Yarn Shop, with his principal 
place of business located at 1643 Bathgate Avenue, The Bronx, in 
the city of New York, State of New York. 


Par. 2. Respondent is now and for more than two years last past 
has been, engaged in the sale and distribution of various grades and 
types of knitting yarn. Respondent causes his said products, when 
sold, to be transported from his place of business in the State of 
New York to the purchasers thereof at their respective points of lo- 
cation in various other States of the United States and in the Dis- 
trict of Columbia. Respondent maintains and at all times mentioned 
herein has maintained a course of trade in his said products in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 


Par. 3. The word “Saxony” has been long and favorably known to 
the purchasing and consuming public as descriptive of products com- 
posed entirely of wool of foreign origin. 

The word “Scotch” has been long and favorably known to the 
purchasing and consuming public as descriptive of products made 
from the wool of sheep raised in Scotland. 

Par. 4. In the course and conduct of his aforesaid business in con- 
nection with the offering for sale, sale and distribution of his 
products in commerce, and for the purpose of inducing the pur- 
chase thereof by the public, respondent has made or caused to be 
made various statements and representations purportedly descrip- 
tive of his business and his products, and of the place of origin of, 
and the nature of the constituent fibers or materials of his products 
to be inserted in catalogs, sample books, labels and other printed and 
written material and on his letterheads, which he has distributed 
among customers and prospective customers located in the various 
States of the United States and in the District of Columbia. 

Many of the designations and descriptions of the respondent’s said 
yarns and of their constituent fibers and materials used by respon- 
dent are false and misleading. Among and typical of such false and 


3rd day of November 1943, may be and hereby is amended by striking the words “or on 
islands contiguous to the mainland of Scotland,” descriptive of Seotch wool from the 
allegations in subparagraph 2 of paragraph 3 and from the indented subparagraph 2 in 
paragraph 4 thereof. 

Tt is further agreed, By the respondent that the admission answer heretofore sub- 
mitted by the respondent and dated April 18, 1944, may be received and accepted as the 
respondent’s answer to the Commission’s complaint as amended in paragraph 1 above. 
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misleading designations, descriptions, statements and representations 
are the following: 


“Saxony” used as descriptive of yarns not composed entirely of wool and 
not composed of wool from sheep raised in the province of Saxony. 

“Scotch” used as descriptive of yarns made neither entirely nor in part 

from the fleece of sheep raised in Scotland. 


Par. 5. The use by the respondent of the foregoing acts and prac- 
tices has had and now has the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that said statements and representations 
are true, and that respondent has truthfully represented the con- 
stituent fiber and material of which his products are made and the 
source and origin thereof, as well as the nature of his business. On 
account of these erroneous beliefs a number of the consuming and 
purchasing public have purchased a substantial volume of respon- 
dent’s said products. 

Par. 6. The aforesaid acts and practices of the respondent, as here- 
in alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 8, 1948, issued and sub- 
sequently served its complaint in this proceeding upon Benjamin 
- Goldman, an individual, trading as Tiger Yarn Company, Minnette 
Yarn Company, Bengo Yarn Shop, and Goldman’s Yarn Shop, 
charging him with the use of unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of said act. After 
the issuance of said complaint, the respondent filed his answer ad- 
mitting all the material allegations of fact set forth in said com- 
plaint and waiving all intervening procedure and further hearings 
as to said facts. Thereafter, a stipulation and agreement was en- 
tered into between Richard P. Whiteley, Assistant Chief Counsel - 
for the Federal Trade Commission, and the attorney for the respon- 
dent whereby the complaint was amended in certain particulars and 
it was agreed that the admission answer previously filed by respon- 
dent might be received and accepted as his answer to the Commis- 
sion’s complaint as amended, which stipulation was duly approved by 
the Commission. Thereafter, this proceeding regularly came on for 
final hearing before the Commission on said amended complaint and 
answer; and the Commission, having duly considered the matter and 
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being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, Benjamin Goldman, is an individual, 
trading as Tiger Yarn Company, Minnette Yarn Company, Bengo 
Yarn Shop, and Goldman’s Yarn Shop, with his principal place of 
business located at 1643 Bathgate Avenue, New. York, N. Y. 

Par. 2. Respondent is now, and for more than two years last past 
has been, engaged in the sale and distribution of various grades and 
types of knitting yarn. Respondent causes his said products, when 
sold, to be transported from his place of business in the State of New 
York to the purchasers thereof at their respective points of location 
in various other States of the United States and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in his said products in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. The word “Saxony” has been long and favorably known to 
the purchasing and consuming public as descriptive of products 
composed entirely of wool of foreign origin, and it is descriptive of 
wool grown in the Province of Saxony. The word “Scotch” has been 
long and favorably known to the purchasing and consuming public 
as descriptive of products made from the wool of sheep raised in 
Scotland. 

Par. 4. In the course and conduct of his aforesaid business in con- 
nection with the offering for sale, sale, and distribution of his 
products in commerce, and for the purpose of inducing the pur- 
chase thereof by the public, respondent has made, or caused to be 
made, various statements and representations purportedly descrip- 
tive of his business and of the place of origin of his products and 
the nature of the constituent fibers or materials from which his 
products are made. Respondent inserted such statements and repre- 
sentations in catalogs and sample books, on labels, letterheads, and 
other printed and written material which he has distributed among 
customers and prospective customers located in the various States 
of the United States and in the District of Columbia. Many of the 
designations and descriptions of his said yarns and their constituent 
fibers and materials used by respondent are false and misleading. 
Among and typical of such false and misleading designations, de- 
scriptions, statements, and representations are the following: 


=~ 
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“Saxony” used as descriptive of yarns not composed entirely of wool and 
not composed of wool from sheep raised in the province of Saxony. 

“Scotch” used as descriptive of yarns made neither entirely nor in part 
from the fleece of sheep raised in Scotland. 


Par. 5. The use by the respondent of the foregoing acts and prac- 
tices has had, and now has, the tendency and capacity to mislead 
-and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said statements and representa- 
tions are true, and that respondent has truthfully represented the | 
constituent fiber and: material of which his products are made and 
the source and origin thereof, as well as the nature of his business. 
On account of these erroneous beliefs, a number of the consuming 
and purchasing public have purchased a substantial volume of re- 
spondent’s said products. 


CONCLUSION 


The acts and practices of respondent, as herein found, are all to 
the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint and states that he waives 
all intervening procedure and further hearings as to said facts, and 
the Commission having made its findings as to the facts and it 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 


Lt ts ordered, 'That respondent, Benjamin Goldman, an individual, 
trading as Tiger Yarn Company, Minnette Yarn Company, Bengo 
Yarn Shop, Goldman’s Yarn Shop, or under any other name, his 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
and distribution of knitting yarns or other wool products in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist. from: 


1. Using the word “Saxony,” or any simulation thereof, either 
lone or in connection or conjunction with any other word or words, 
to designate, describe, or refer to any yarn or other wool product 
not made of the wool of sheep grown in the Province of Saxony; 
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provided, however, that in the case of a product composed in part 
of such wool and in part of other fibers or materials, such word may 
be used as descriptive of the Saxony wool content if there are used 
in immediate connection or conjunction therewith, in letters of at 
least equal size and conspicuousness, words truthfully describing 
such other constituent fibers or materials. 

2. Using the word “Scotch” to designate or describe any yarn or 
other wool product not made from the wool of sheep grown in Scot- 
land; provided, however, that in the case of a product composed in 
part of such wool and in part of other fibers or materials, such word 
may be used as descriptive of the Scotch wool content if there are 
used in immediate connection or conjunction therewith, in letters 
of at least equal size and conspicuousness, words truthfully describ- 
ing such other constituent fibers or materials. 

3. Representing, through the use of the word “Saxony,” “Scotch,” 
or any other words or terms indicating foreign origin, that yarns 
or other wool products made or manufactured from domestic 
products are imported or made from imported products. 

It is further ordered, That no provision of this order shall be 
construed as relieving respondent in any respect of the necessity of 
complying with the requirements of the Wool Products Labeling 
Act of 1939 and the rules and regulations promulgated thereunder. 

It is further ordered, That respondent shall within 60 days after 
the service upon him of this order, file with the Commission a re- 
port in writing setting forth in detail the method and form in which 
he has complied with this order. 
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In THe MATTER OF 


JULIUS GC. SCHWARZ, FREDA SCHWARZ, AND 
RUBIN ROCKER, AND W. W. IN THE 
WESTERN HEMISPHERE, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 5108. Complaint, Dec. 29, 1948—Decision, Sept. 7, 1945 


Where, by reason of its reputation for accuracy, reliability, and selectivity 
built up over a period of more than forty years, “Who’s Who in America” 
had become known and identified in the minds of the public generally as 
an authoritative compilation of biographical sketches of outstanding and 
notable individuals in both North and South America, and the words 
“Who’s Who” had come to be generally associated with such publication 
by the public, which believed that the book of biographical reference con- 
taining the words “Who’s Who” in the title had been edited and compiled by 
the publishers of “Who’s Who in America,’ who published also a monthly 
supplement containing biographies of persons prominent in the various 
countries of the Western Hemisphere, bearing upon its cover a map of the 
entire Western Hemisphere, and were collaborating with Stanford Uni- 
versity in the preparation of the third edition of a volume entitled ‘‘Who’s 
Who in Latin America,” sponsored by the United States Government 
through the Office of the Coordinator of Inter-American Affairs, in the 
interest of friendly relationships with the Latin American republics; and 

Thereafter a man, his wife and brother-in-law, engaged in the publication and 
interstate sale and distribution of biographical reference books including, 
among others, books entitled “Who’s Who in the Clergy,” “Who’s Who in 
Law,” and ‘““Who’s Who Among Physicians and Surgeons ;” 

Making use of a plan under which they solicited certain individuals whose 
names they secured through mailing lists, telephone directories, ete, to 
furnish biographical information for publication in the forthcoming work 
and returned such information to the individual in the form of a proof 
sheet for correction, together with a card providing for purchase, for cash, 
at prepublication prices or reservation of a book upon publication, which 
agreement, in most instances, insured the inclusion of the biography of 
the purchaser in the published work; and, following a practice of solicit- 
ing biographical sketches from many of the individuals listed in ‘“Who’s 
Who in America” and, in the case of those who failed to respond, of copy- 
ing copyrighted biographical sketches from “Who’s Who in America” 
into their own published work— 

(a) Falsely represented through the use of the term “Who’s Who” in the 
titles of their publications, that such publications had been compiled and 
published by the publishers of “Who’s Who in America;” that they them- 
selves were connected with the publishers of “Who’s Who in America ;” 
and that said publications had been edited and compiled with the accuracy, 
reliability, and selectivity used in the compilation of “Who’s Who in 
America ;” 

The facts being that their said books, including “Who’s Who in the Clergy,” 
“Who’s Who in Law,” and “Who’s Who Among Physicians and Surgeons,” 
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were not truly selective, but included biographies of many unimportant 
persons who had responded to solicitation, and excluded many outstanding 
and notable persons; : 

With the result that many persons furnished biographical material to them 
in the mistaken belief that they were, or were connected with, the pub- 
lishers of ‘‘Who’s Who in America ;” and with tendency, through inclusion 
of biographical sketches of many individuals who were not generally 
recognized as persons of outstanding attainment or importance, to mislead 
and deceive clients or other members of the public who used such books 
for reference purposes; and 

Where said individuals thereafter, acting by and through a New York corpo- 
rate entity which they organized under the name “W. W. in the Western 
Hemisphere,” and to which they transferred all the assets of their former 
business operated as ‘‘Who’s Who in the Western Hemisphere”—in con- 
nection with the compilation and sale of a biographical reference book 
entitled “Who’s Who in the Western Hemisphere;” using methods similar 
to those hereinbefore described, in accordance with which they circularized 
thousands of prospective biographies— 

(0) Falsely represented as above set forth, through use of the term “Who’s 
Who” in the title, that said publications had been compiled and published 
by the publishers of ‘“Who’s Who in America,” or that they were con- 
nected therewith ; 

(c) Falsely represented that the purpose of the publication was to aid in 
bringing about a closer relationship between the countries of North and 
South America, through such statements on their letterhead and in the 
initial letter of contact, respectively, as “A Biographical Encyclopedia 
designed to promote Pan-American cultural relationship and to advance 
the cause of hemispheric solidarity;” and “This volume is intended to 
aid in bringing about closer ties between the people of North and South 
America through a more intimate knowledge of their leaders in the arts 
and sciences, commerce and industry, politics and public welfare;” 

The facts being many of the individuals who were to be included in said book 
were not leaders or influential in the countries of the Western Hemisphere ; 
the book was merely a commercial scheme for financial benefit; they were 
not qualified or equipped to undertake an enterprise of the scope indi- 
eated by the title of their publication, and their activities in connection 
therewith were detrimental, rather than helpful, to the continued friendly 
relationship of this country with the Latin American republics, and par- 
ticularly so because of confusion and interference with the efforts of the 
Coordinator of Inter-American Affairs in sponsoring the publication “Who’s 
Who in Latin America ;” 

Effect and tendency of which acts, practices and methods were to mislead and 
deceive members of the public, including particularly libraries, students, 
newspapers, writers, and others making extensive use of reference books, 
and thereby induce the purchase of said publications by a substantial 
number of the purchasing public, whereby trade was unfairly diverted 
to them from their competitors: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and their competitors, and 
constituted unfair methods of competition and unfair and deceptive acts 
and practices in commerce. 
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Before Mr. Miles J. Furnas and Mr. George Biddle, trial ex- 
aminers. 


Mr. Joseph Callaway and Mr. Daniel J. Murphy for the Com- 


mission. 
Mr. Samuel J. Krinn, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Julius C. Schwartz, 
Freda Schwartz, and Rubin Rocker, individuals, and W. W. in the 
Western Hemisphere, Inc., a corporation, hereinafter referred to as 
the respondents, have violated the provisions of said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest hereby issues its complaint, stating 
its charges in that respect as follows: 

ParacrarpH 1. Respondents, Julius C. Schwartz and Freda 
Schwartz, are husband and wife, and reside at 3145 Brighton 6th 
Street, Brooklyn, N. Y. Respondent, Rubin Rocker, is the brother-in- 
law, of respondent, Julius C. Schwartz, and resides at 1085 Simpson 
Street, The Bronx, New York, N. Y. Respondent, W. W. in the 


Western Hemisphere, Inc., is a corporation, organized, existing and © 
doing business under and by virtue of the laws of the State of New - 


York. The individual respondents have dominant control of the edi- 
torial and sales policies and business activities of the said corporate 
respondent, and ewn or control all of its corporate stock. All of said 
respondents have acted in concert in doing the acts and things here- 
inafter alleged. Respondents’ principal office and place of business 


is at 1029 Brighton Beach Avenue, Brooklyn, N. Y., although they - 


maintain a mailing address at 315 Fifth Avenue, New York, N. Y. 

Par. 2. Respondents, Julius C. Schwartz and Freda Schwartz, are 
now, and have been for several years last past, engaged in the pub- 
lication and sale of books of biographical reference, including, among 
others, books entitled ““Who’s Who in the Clergy,” ““Who’s Who in 
Law,” and “Who’s Who Among Physicians and Surgeons.” 

Respondent, Rubin Rocker, is now, and for several years last past 
has been engaged in assisting respondents, Julius C. Schwartz and 
Freda Schwartz, in the publication and sale of said books of bio- 
graphical reference. 

During the space of more than two years last past all of the re- 
spondents named herein have been and are now, engaged in secur- 
ing subscriptions and biographical sketches for, and otherwise pro- 
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moting a proposed publication to be entitled, “Who’s Who in the 
Western Hemisphere,” which publication has not yet been issued 
_from the press. Respondent, Julius C. Schwartz, is the actual owner 
of said publication and manager and promoter of the various ac- 
tivities in connection therewith. Respondent, Rubin Rocker, is the 
- nominal head of said enterprise, but in reality is only a screen or 
cover for the activities of respondent Schwartz. During the year 
1941 respondent, Rubin Rocker, acting in cooperation and conjunc- 
tion with, and at the instance of respondent, Julius C. Schwartz, 
filed in the office of the New York County Clerk a certificate of 
doing business under the fictitious name and style of “Who’s Who 
in the Western Hemisphere.” Subsequently, on or about August 10, 
1948, said individual respondents caused a corporation to be or- 
‘ganized under the laws of the State of New York under the name 
of “W. W. in the Western Hemisphere, Inc.,” and caused to be 
transferred to it all of the assets of the business formerly operated 
by respondent Rubin Rocker, doing business as ““Who’s Who in the 
Western Hemisphere.” 

Respondents, Julius C. Schwartz and Freda Schwartz, in connec- 
tion with the sale and distribution of the books of biographical refer- 
ence heretofore published by them and issued from the press, in- 
cluding “Who’s Who in the Clergy,” “Who’s Who in Law,” and 
“Who’s Who Among Physicians and Surgeons,” have caused said 
books, when sold, to be shipped from their place of business in the 
State of New York to the purchasers thereof located in States out- 
side of the State of New York, and in the District of Columbia. 

Said respondents, together with the respondents, Rubin Rocker 
and W. W. in the Western Hemisphere, Inc., in connection with the 
solicitation for the sale, and the sale of the proposed new publica- 
tion, to be entitled “Who’s Who in the Western Hemisphere” have 
maintained, and now maintain activities of a commercial and busi- 
ness nature involving intercourse and communication with numerous 
individuals located in States other than the State of New York. All 
of the respondents named herein maintain, and have maintained at 
all of the times hereinbefore mentioned, a course of trade in com- 
merce between and among the various States of the United States, 
and in the District of Columbia. 

Par. 3. In the course and conduct of their said business, respon- 
dents are now and have been in competition with corporations, firms 
and individuals engaged in the sale and distribution of books of 
biographical reference in commerce among and between the various 
States of the United States and in the District of Columbia. Among 
such competitors are many who do not engage in unfair or decep- 
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tive acts or practices in connection with the sale of their products in 
said commerce. 
Par. 4. Beginning in the year 1899 there has been published and 


distributed by the A. N. Marquis Company, Chicago, Ill, a co- 


partnership, composed of Wheeler Sammons and Dorothy Sammons, 
and their predecessors in interest, a biennial volume of biographical 
sketches and data concerning thousands of living Americans notable 
in the fields of letters, education, business and public affairs. This 
book is entitled ““Who’s Who in America,” and is commonly known 
and generally referred to by members of the public as “Who’s Who.” 
The contents of the biographical sketches in the successive volumes 
are protected by copyright, and the title “Who’s Who” is trade- 
marked by the publishers of said volumes. For many years “Who’s 


Who in America” has been published in a distinctive red binding 


with gold lettering, and the biographical matter has been set in a 
distinctive style and format, so that the book can be, and is, readily 
identified. It has become the only recognized authoritative volume of 
biographical sketches of national interest published in the United 
States, and it has gained an outstanding and favorable reputation for 
reliability and is in widespread use in libraries, schools, colleges, 
newspaper offices and business concerns for reference purposes. 
“Who’s Who in America” is a book of hemispheric scope, and 
contains biographical sketches of prominent men and women in 
South America, Central America, Mexico and Canada, as well as in 
the United States. The publishers of “Who’s Who in America” also 
publish a monthly supplement containing biographies of persons 


prominent in the various countries of the Western Hemisphere and 


bearing upon its cover a map of the entire western hemisphere. Said 
publishers are presently collaborating with Stanford University in 
the preparation of the third edition of a volume entitled “Who’s 
Who in Latin America,” which is sponsored and financially sup- 
ported by the United States Government through the Office of the 
Coordinator of Inter-American Affairs, in the interest of friendly 
relationships with the Latin American republics. 


Par. 5. By reason of its reputation for accuracy, reliability and 
selectivity built up and established over a period of more than forty 
years, “Who’s Who in America” has become known and identified in 
the minds of the public generally as an authoritative compilation of 
biographical sketches of outstanding and notable individuals in both 
North and South America. To the public generally the words “Who’s 
Who” have come to indicate and mean only one certain publication, 
1e., the red volumn “Who’s Who in America,” and one sole and exclu- 
sive publishing source, ie., The A. N. Marquis Company, publishers 
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os “Who’s Who in America.” To the public generally the words 
“Who's Who” means also “Who is Notable.” and to them a “Who’s 
Who” means a person whose biography is included in “Who’s Who in 
America.” The use of such words in the name of a publication, or in 
connection therewith, constitutes a representation to the public that 
such publication is a compilation of the biographies of notable people, 
selected and qualified by, and edited under, the rigid and exacting 
standards established and enforced for many years by the publishers 
of “Who’s Who in America.” A large portion of the public associate 
the words “Who’s Who” not only with a high standard of selectivity, 
accuracy and reference value, but also with a single and exclusive 
publishing source. The use of such term in the title of a book of bio- 
graphical reference or in connection therewith constitutes a repre- 
sentation to the public that such publication is a product of the 
publishers of the long established and well known “Who’s Who in 
America.” ; 

Par. 6. Several years ago respondents, Julius C. Schwartz and 
Freda Schwartz, began the publication of certain volumes purporting 
to include a selective list of biographical sketches of persons promi- 
nent in various professions or classifications, beginning with the pub- 
lication of “Who’s Who in American Jewry,” and continuing with 
Who’s Who in Government,” “Who’s Who in the Clergy,” “Who’s 
Who in Law” and “Who’s Who Among Physicians and Surgeons.” 
All of said volumes bore titles which included the words “Who’s 
Who,” and said books closely resembled in style, format and binding 
_ the well known “Who’s Who in America.” 

Said respondents followed the plan of contacting certain individ- 
uals whose names were secured through mailing lists, professional 
lists, telephone directories and other sources, and soliciting them to 

furnish biographical information for publication in the forthcoming 
work. If such information was furnished, it was prepared in the form 
of a proof sheet and returned to the individual for correction, to- 
gether with a card providing for purchase for cash or reservation of 
a book upon publication. Purchase or reservation of a copy was in 
most instances sufficient to insure the inclusion of the biography of 
the purchaser in the published work. 

Many of the individuals thus solicited were not and are not gen- 

‘erally recognized as being persons of outstanding attainment or im- 
portance in their respective fields or professions, and the inclusion of 
their biographical sketches in the published work usually depended 
upon whether they ordered or paid for a copy of the book. If the 
biographical sketches of such individuals were included in the pub- 
lished work, such inclusion naturally had and has the result of 
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giving them a reputation and importance to which they were not and 
are not entitled, thus tending to mislead and deceive clients and pro- 
spective clients or other members of the public who used such book 
for reference purposes. 

Furthermore, said respondents, Julius C. Schwartz and Freda 
Schwartz, in soliciting said biographical sketches, made a practice 
of soliciting many of the individuals listed in “Who’s Who in 
America.” Many of such individuals furnished information or bio- 
graphical material to said respondents in the mistaken belief that 
said respondents were, or were connected with, or associated with, 
the publishers of “Who’s Who in America,” or that they maintained 
the same high standards of selectivity as the publishers of that pub- 
lication. Others of such individuals failed to respond to such solicita- 
tions, and in such cases said respondent pursued the practice of 
copying or “lifting” the copyrighted biographical sketches contained 
in “Who’s Who in America” afd inserting such sketches or garbled 
versions thereof in their own published work without the know]l- 
edge or consent of the biographee. 

The books of biographical reference heretofore published by the 
respondents, Julius C. Schwartz and Freda Schwartz, including 
“Who’s Who in the Clergy,” “Who’s Who in Law” and “Who’s Who 
Among Physicians and Surgeons” contained the names of many in- 
dividuals of no outstanding importance or reputation in the partic- 
ular profession involved, and omitted the names of many outstanding 
and notable individuals. Said books were not truly selective, but in- 
cluded biographies of many unimportant persons who had responded 
to solicitation or had purchased or reserved copies for their personal 
use, while it excluded many truly notable persons, who should have 
been included in any truly selective list. 


Par. 7. The publication by said respondents of books containing 
the words “Who’s Who” in their titles, but not otherwise compiled or 
prepared in accordance with the high standards established for many 
years by the publishers of “Who’s Who in America,” had and has a 
tendency and capacity to deceive the purchasers thereof into the 
belief that their biographical sketches would be included in a truly 
selective volume of a type or class comparable to “Who’s Who in 
America,” published by the same publishers under the same rigid 
standards of selectivity, when such was and is not the fact. It also 
had and has the tendency and capacity to deceive members of the 
general public, particularly librarians, students newspaper editors, 
writers and others making extensive use of reference books, into the 
belief that said books included the biographical sketches of most or 
all of the prominent and notable members of the particular profes- 
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sion involved, and excluded the unimportant and obscure, when such 
was not the fact. 


Par. 8. Beginning in the year 1941 the respondents, Julius C. 
Schwartz and Rubin Rocker, began the preparation of a new “Who's 
Who” volume to be called “Who’s Who in the Western Hemisphere.” 
They selected a Fifth Avenue mailing address in New York City, 
and caused letterheads to be printed representing that the proposed 
publication would be “A Biographical Encyclopedia designed to 
promote Pan-American cultural relationship and to advance the 
cause of hemispheric solidarity.” Using methods similar to those em- 
ployed in the publication of “Who’s Who in the Clergy,” “Who’s 
Who in Law” and other Schwartz “Who’s Who” publications, as 
heretofore set out, said respondents began to circularize thousands 
of prospective biographies whose names were obtained from various 
mailing lists, “Who’s Who” books and other sources. The usual 
method of approach was to represent to the customer by a form 
letter that his name had been recommended for inclusion in the forth- | 
coming “edition” of “Who’s Who in the Western Hemisphere.” Re- 
spondents in said letter stated, “This volume is intended to aid in 
bringing about closer ties between the peoples of North and South 
America through a more intimate knowledge of their leaders in the 
arts and sciences, commerce and industry, politics and public wel- 
fare.” Respondents enclosed with said letter a questionnaire to be 
filled out and returned, following receipt of which a draft of the 
proposed biographical sketch would be sent by respondents for cor- 
rection and approval. The letters of solicitation were signed “R. 
Rocker, Associate Editor,” and all of the business connected with said 
enterprise was carried on ostensibly by respondent Rubin Rocker as 
the responsible owner, manager and promoter of said enterprise. 

Said respondents have collected to date more than $25,000 in cash 
from members of the public who have purchased copies thereof prior 
to publication, and also have received an additional $25,000 in un- 
paid subscriptions from members of the public who have reserved 
copies to be delivered and paid for upon publication and delivery of 
said book. 

Par. 9. Many of the persons who have thus paid for or reserved 
copies of the forthcoming “Who’s Who in the Western Hemisphere” 
have done so under the false and erroneous belief that it is to be a 
truly selective biographical compilation of all of the outstanding 
and important leaders in the countries of North and South America, 
when such is not the case. Many of the individuals who are to be in- 
cluded in said book are not leaders in connection with, and do not 
hold positions influential in respect to “hemispheric solidarity” or 
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in the “arts and sciences, commerce and industry, politics and public 
welfare” of the countries of the western hemisphere. The book was 
not and is not designed or intended to “aid in bringing about closer 
ties between the peoples of North and South America,” but is merely 
a commercial scheme or promotion to enrich its promoters, the re- 
spondents herein. 


Many others of the persons who have subscribed for or paid cash 
in advance of publication for said work, or who have contributed 
their biographical sketches or other data to be published therein, 


have done so under the false and erroneous belief that it has been 


compiled, authorized or otherwise sponsored by, or connected with, 
the well known and authoritative “Who’s Who in America” or the 
publishers thereof. 

Furthermore, the respondents herein are not financially, profes- 
sionally or otherwise equipped either to undertake the editorial duties 


or to assume the financial risks and burdens involved in the publica-— 


tion of so extensive and ambitious a project as “Who’s Who in the 
Western Hemisphere.” They have no educational or professional 
background or qualifications which would fit them adequately to 


select or pass upon the qualifications of individuals to be included in © 


such a book, and they lack sufficient capital to undertake the exhaust- 


ive research and expense necessarily connected with such a book. If ~ 


sufficient copies thereof are not sold or reserved prior to publication, 
said proposed book may never actually be published, to the manifest 
and substantial loss and injury of the purchasing public. 

Par. 10. The use by the respondents of the aforesaid acts, prac- 
tices and methods in connection with the offering for sale and sale 
of books of biographical reference in said commerce has had, and 
now has, the tendency and capacity to, and does, deceive and mis- 
lead members of the public, and unfairly to disparage and defame 
the products of competitors, thereby inducing the purchase by a 
substantial number of the purchasing public of respondents’ books 
and unfairly diverting trade to the respondents from their com- 
petitors in commerce between and among the several States of the 
) United States and in the District of Columbia, to the injury of said 
competitors and the public. 

Par. 11. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondents’ competitors, and constitute unfair methods of com- 
petition and unfair and deceptive acts and practices in commerce 


within the intent and meaning of the Federal Trade Commission 
Act. 
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Report, Fryprn¢s As To THE Facts, AND ORDER 


Pursuant. to the provisions of the Federal Trade Commission 
Act, the Federal Trade Commission on December 29, 1943, issued 
and subsequently served its complaint in this proceeding upon the 
respondents, Julius C. Schwarz (named in the complaint as Julius 
C. Schwartz), Freda Schwarz (named in the complaint as Freda 
Schwartz), and Rubin Rocker, individuals, and W. W. in the West- 
ern Hemisphere, Inc., a corporation, charging them with the use of 
unfair methods of competition in commerce and unfair and decep- 
tive acts and practices in commerce in violation of the provisions of . 
said act. After the issuance of said complaint and the filing of the 
answers of the respondents thereto, testimony and other evidence 
in support of, and in opposition to, the allegations of said complaint 
were taken before trial examiners of the Commission theretofore 
duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission upon said complaint, answers thereto, testimony and other 
evidence, report of Trial Examiner George Biddle upon the evidence 
and exceptions filed thereto, and brief filed in support of the com- 
plaint (no brief having been filed by the respondents or oral argu- 
ment. requested) ; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents, Julius C. Schwarz and Freda 
Schwarz are husband and wife and reside at 3145 Brighton Sixth 
_ Street, Brooklyn, New York. Respondent Rubin Rocker is the 
brother-in-law of respondent Julius C. Schwarz and resides at 1085 
Simpson Street, The Bronx, New York, N. Y. The respondent, W. W. 
in the Western Hemisphere, Inc., is a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of New York, with its principal place of business located at 1029 
Brighton Beach Avenue, Brooklyn, N. Y., and an office or mailing 
address at 315 Fifth Avenue, New York, N. Y. 

Par. 2. During the periods of time and in the manner hereinafter 
described, the respondents have been engaged in the publication and 
in the sale and distribution of various books of biographical refer- 
ence which contain the words “Who’s Who” as part of their respec- 
tive titles. 
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In the course and conduct of their business, the respondents have 
solicited subscriptions for their publications from purchasers lo- 
cated in the various States of the United States and have caused 
their biographical reference books, when sold, to be transported from 
their place of business in the State of New York to the purchasers 
thereof located in various other States of the United States. During 
the times mentioned herein the respondents have maintained a course 
of trade in said biographical reference books in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 8. In the course and conduct of their said business, respon- 
dents were engaged in competition with corporations, firms, and in- 
dividuals engaged in the sale and distribution of books of biogra- 
phical reference in commerce among and between the various States 
of the United States and in the District of Columbia. 


Par. 4. Since the year 1899, the A. N. Marquis Company of Chi- 


cago, Illinois, has published and distributed a biennial volume of. 


biographical sketches and data concerning thousands of living Amer- 
icans notable in the fields of letters, education, business, and public 
affairs. This book is entitled “Who’s Who in America” and is com- 
monly known and generally referred to by members of the public 
as “Who’s Who.” The contents of the biographical sketches in the 
successive volumes are protected by copyright, and the title ““Who’s 
Who” is trade-marked by the publishers of said volumes. For many 
years “Who’s Who in America” has been published in a distinctive 
red binding with gold lettering, and the biographical matter has 
been set in a distinctive style and format, so that the book can be, 
and is, readily identified. It has become the principal recognized 
authoritative volume of biographical sketches of national interest 
published in the United States, and it has gained an outstanding 
and favorable reputation for reliability and is in widespread use in 
libraries, schools, colleges, newspaper offices, and business concerns 
for reference purposes. 

“Who’s Who in America” is a book of hemispheric scope and con- 
tains biographical sketches of prominent men and women in South 
America, Central America, Mexico, and Canada, as well as in the 
United States. The publishers of “Who’s Who in America” also 
publish a monthly supplement containing biographies of persons 
prominent in the various countries of the Western Hemisphere and 
bearing upon its cover a map of the entire Western Hemisphere. 
Said publishers are presently collaborating with Stanford Univer- 
sity in the preparation of the third edition of a volume entitled 
“Who’s Who in Latin America,” which is sponsored by the United 
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States Government through the Office of the Coordinator of Inter- 
American Affairs, in the interest of friendly relationships with the 
Latin American republics. 

Par. 5. By reason of its reputation for accuracy, reliability, and 
selectivity built up and established over a period of more than forty 
years, “Who’s Who in America” has become known and identified 
in the minds of the public generally as an authoritative compilation 
of biographical sketches of outstanding and notable individuals in 
both North and South America. When the words “Who’s Who” are 
used in the title of a book of biographical reference, the public gener- 
ally associates such publication with “Who’s Who in America” and 
believes that any such publication containing the words “Who’s 
Who” in the title thereof has been edited and compiled by the pub- 
lishers of “Who’s Who in America” or has been compiled and edited 
with the same accuracy, reliability, and selectivity as that used in the 
compilation of “Who’s Who in America.” 

Par. 6. For several years prior to March 1940 the respondents 
Julius C. Schwarz and Freda Schwarz were engaged in the publi- 
cation and in the sale of books of biographical reference, including, 
among others, books entitled “Who’s Who in the Clergy,” “Who’s 
Who in Law,” and “Who’s Who Among Physicians and Surgeons.” 
The respondent Rubin Rocker from time to time assisted said re- 
spondents Julius C. Schwarz and Freda Schwarz and actively 
participated in the publication and in the sale of said publications. 
In compiling and selling said publications the respondents followed 
the plan of contacting certain individuals whose names were secured 
through mailing lists, professional lists, telephone directories, and 
other sources and solicited them to furnish biographical information 
for publication in the forthcoming work. If such information was 
furnished it was prepared in the form of a proof sheet and returned 
to the individual for correction, together with a card providing for 
purchase, for cash, at prepublication prices or reservations of a book 
upon publication. Purchase or reservation of a copy was in most in- 
stances sufficient to insure the inclusion of the biography of the pur- 
chaser in the published work. 

Many of the individuals thus solicited were not generally recog- 
nized as being persons of outstanding attainment or important in 
their respective fields or professions. The inclusion of the biogra- 
phical sketches of such individuals in the published work gave to 
such individuals a reputation and importance to which they were 
not entitled, thus tending to mislead and deceive clients and pros- 
pective clients or other members of the public who wse such book 
for reference purposes. 
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In soliciting said biographical sketches, said respondents made a 
practice of soliciting many of the individuals listed in “Who’s Who 
in America.” Many of such individuals furnished information or 
biographical material to said respondents in the mistaken belief that 
said respondents were, or were connected with or associated with, 
the publishers of “Who’s Who in America.” Others of such indi- 
viduals failed to respond to such solicitations, and in such cases the 
respondent sometimes pursued the practice of copying or lifting the 
copyrighted biographical sketches contained in “Who’s Who in 
America” and inserting such sketches or versions thereof in their 
own published work. 

The books of biographical reference heretofore published by said 

respondents, including “Who’s Who in the Clergy,” “Who’s Who in 
Law,” and “Who’s Who Among Physicians and Surgeons,” con- 
tained many names of individuals of no outstanding importance or 
reputation in the particular professions involved and omitted the 
-names of many outstanding and notable individuals. Said books 
were not truly selective but included biographies of many unimpor- 
tant persons who had responded to solicitation or who had pur- 
chased or reserved copies for their personal use, while excluding 
many truly notable persons who should have been included in any 
truly selective list. 

Par. 7. Subsequent to March 1940 the individual respondents en- 
gaged in the compilation and sale of a proposed book of biographi- 
cal reference entitled “Who’s Who in the Western Hemisphere.” 
During the year 1941, the respondent, Rubin Rocker, acting in co- 
operation and conjunction with respondent, Julius C. Schwarz, filed 
in the office of the County Clerk for the county of New York, State 
of New York, a certificate of conducting business under the name of 
‘“‘Who’s Who in the Western Hemisphere.” Subsequent thereto, on or 
about August 10, 1948, said individual respondents caused a corpora- 
tion to be organized under the laws of the State of New York under 
the name of “W. W. in the Western Hemisphere, Inc.,” and caused 
to be transferred to it all the assets of the business formerly operated 
by the respondent Rubin Rocker, doing business as Who’s Who in 
the Western Hemisphere. 

Based upon the testimony and other evidence, the Commission is 
of the opinion, and so finds, that the individual respondents have 
acted in conjunction and cooperation with each other in the com- 
pilation and offering for sale of the biographical reference book 
‘“‘Who’s Who in the Western Hemisphere.” The Commission further 
finds that the said individual respondents have dominant control of 
the editorial and sales policies and business activities of the cor- 
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porate respondent, W. W. in the Western Hemisphere, Inc., and 
have acted by and through said corporate entity with the same free- 
dom as through no corporation existed. 


Par. 8. In compiling said publication “Who’s Who in the Western 
Hemisphere” and in soliciting subscriptions for the purchase of 
. said publication, the respondents used methods similar to those em- 
ployed in the publication of “Who’s Who in the Clergy,” “Who’s 
Who in Law,” and other “Who’s Who” publications sold by them. 
The respondents circularized thousands of prospective biographies, 
whose names were obtained from various mailing lists, Who’s Who 
books, and other sources. The usual method of approach was to 
represent to the customer by a form letter that his name had been 
recommended for inclusion in the forthcoming edition of “Who’s 
Who in the Western Hemisphere.” Respondents enclosed with said 
letter a questionnaire to be filled out and returned, following receipt 
of which a draft of the proposed biographical sketch would be sent 
by respondents for correction and approval, together with a card 
providing for purchase for cash at prepublication prices or reserva- 
tion of a book upon publication. By this means the respondents ob- 
tained approximately five thousand subscriptions for said publica- 
tion “Who’s Who in the Western Hemisphere” from persons lo- 
cated in various States of the United States, a substantial portion 
of which, amounting to approximately $25,000, was received in 
cash on contracts for purchase at prepublication prices. 

A substantial amount of confusion has been occasioned through 
the use of the term “Who’s Who” in the title of respondents’ pub- 
lication “Who’s Who in the Western Hemisphere.” Many mem- 
bers of the public, believing that said publication was being com- 
piled and issued by the publishers of “Who’s Who in America,” 
have forwarded contracts for the purchase of respondents’ publi- 
cation to the A. N. Marquis Company, publishers of “Who’s Who 
in America.” In addition, many members of the public have filled 
out questionnaires submitted by the respondents and, when com- 
pleted, have forwarded such questionnaires and other data to the 
publishers of “Who’s Who in America.” In many instances many 
members of the public have forwarded contracts of purchase and 
remittances to the respondents in the belief that they were in fact 
purchasing the publication “Who’s Who in America.” 

Many of the persons who have subscribed for, or paid cash in ad- 
vance of publication for, respondents’ publication or who have 
contributed their biographical sketches or other data to be pub- 
lished therein, have done so under the false and erroneous belief 
that said publication has been compiled, authorized, or otherwise 
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sponsored by the well-known and authoritative “Who’s ea in 
America” or the publishers thereof. 


Par. 9. For the purpose of inducing customers to send in bio- 
graphical data and to purchase a copy of respondents’ publication 
“Who’s Who in the Western Hemisphere,” the respondents repre- 
sented by means of printed statements on their stationery and by 
statements contained in their initial contact letter requesting bio- 
graphical data that the purpose of the publication was to aid in 
bringing about a closer relationship between the countries of North 
and South America. For example, the following printed statement 
appeared on respondents’ letterhead : 


A biographical Encyclopedia designed to promote Pan-American cultural 
relationship and to advance the cause of hemispheric solidarity. 


and in the initial letter of contact appeared the statement : 


This volume is intended to aid in bringing about closer ties between the 
peoples of North and South America through a more intimate knowledge of 
their leaders in the arts and sciences, commerce and industry, politics and 
public welfare. 


Par. 10. Many of the persons who have paid for, or contracted 
to purchase, copies of the forthcoming “Who’s Who in the Western 
Hemisphere” have done so in the false and erroneous belief that it 
was to be a truly selective biographical compilation of all the out- 
standing and important leaders in the countries of North and South 
America. Many of the individuals who were to be included in said 
book were not leaders in connection, with and did not hold positions 
influential in respect to, hemispheric solidarity or in the arts and 
sciences, commerce and industry, or politics and public welfare of 
the countries of the Western Hemisphere. The book was not de- 
signed or intended to aid in bringing about closer ties between the 
peoples of North and South America but was merely a commercial 
scheme or promotion for the financial benefit of the respondents. 
In fact, respondents are not qualified or equipped to undertake 
an enterprise of the scope indicated by the title of their publica- 
tion, and their activities in connection therewith have been detri- 
mental, rather than helpful, to the continued friendly relationship 
of this country with the Latin American republics. This has been 


particularly true because of the confusion and interference of re- - 


spondents’ activities with the efforts of the Coordinator of Inter- 
American Affairs in sponsoring the publication “Who’s Who in 
Latin America.” 

Par. 11. Through the use of the term “Who’s Who” in the title 
of their publications, the respondents have falsely represented that 
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their publications so designated have been compiled and published 
by the publishers of “Who’s Who in America”; that the respondents 
are connected with, or associated with, the publishers of “Who's 
Who in America”; and that said publications have been edited and 
compiled with the same accuracy, reliability, and selectivity as that 
used in the compilation of “Who’s Who in America.” Such use of 
the term “Who’s Who” also has the tendency and capacity to de- 
ceive members of the general public, particularly libraries, students, 
newspapers, writers, and others making extensive use of reference 
books, into the belief that said books are authoritative publications 
which include the biographical sketches of most or all of the notable - 
or prominent members of the particular profession involved and ex- 
clude the unimportant and obscure. 

Par. 12. The use by the respondents of the aforesaid acts and 
practices and methods in connection with the offering for sale and 
sale of books of biographical reference has had, and now has, the 
tendency and capacity to, and does, mislead and deceive members 
of the public, thereby inducing the purchase of respondents’ pub- 
lications by a substantial number of the purchasing public. As a re- 
sult, trade has been unfairly diverted to the respondents from their 
competitors engaged in the sale of biographical reference books in 
commerce among and between the several States of the United States 
and in the District of Columbia. 


CONCLUSION 


The acts and practices of the respondents, as herein found, are all 
to the prejudice and injury of the public and of respondents’ com- 
petitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answers of the re- 
spondents, testimony and other evidence in support of the com- 
plaint and in opposition thereto taken before trial examiners of 
the Commission theretofore duly designated by it, report of Trial 
Examiner George Biddle upon the evidence and exceptions filed 
thereto, and brief filed in support of the complaint; and the Com- 
mission having made its findings as to the facts and its conclusion 
that the respondents Julius C. Schwarz and Freda Schwarz (named 
in the complaint, respectively, as Julius C. Schwartz and Freda 
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Schwartz) and Rubin Rocker, individuals, and W. W. in the West- 
ern Hemisphere, Inc., a corporation, have violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondents, Julius C. Schwarz, Freda 
Schwarz, and Rubin Rocker, individuals, and respondent W. W. in 
the Western Hemisphere, Inc., a corporation, and its officers, and 
their respective representatives, agents, and employees, directly or 
indirectly through any corporate or other device or in any other 
manner in connection with the offering for sale, sale, and distribu- 
tion of books of biographical reference or other similar publications 
in commerce as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

1. Using the term “Who’s Who” in the title of any book of bio- 
graphical reference; or representing in any other manner that the 
respondents are associated or connected with the publishers of 
“Who’s Who in America” or that their publications are edited or 
~ compiled with the same accuracy, reliability, and selectivity as that 
used by the publishers of “Who’s Who in America.” 

2. Representing directly or by implication that respondents’ books 
of biographical reference are designed to, or intended to, promote 
inter-American or international relationship. 

3. Representing as an authoritative book of biographical refer- 
ence any publication where the inclusion of the biography of any 
individual therein is dependent upon the purchase of, or agreement 
to purchase, such publication. 

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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COMPLAINT, MODIFIED FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4822. Complaint, Sept. 28, 1940—Decision, Sept. 12, 1945? 


Amateur photographic film for the taking of still and motion pictures in 
natural color, which was sold under the trade name of the manufacturer 
and seller, and was made and developed for prints under secret processes 
protected by patents, was not sold in free and open competition with 
commodities of the same general class produced or distributed by others, 
including black-and-white film, other natural color film, and color processed 
film, so as to bring the seller’s resale price maintenance contract cover- 
ing said film within the Miller-Tydings amendment to the Sherman Anti- 
trust Act, where it appeared, (1) that an English natural color motion 
picture film placed on the American market in 1935, was withdrawn in 
1939 for recognized deficiencies, that importation of the English still films 
became impossible subsequent to 1940, following which the American dis- 
tributor became bankrupt, and that such film was no longer available on 
the American market, except, possibly, in small quantities remaining on 
dealers’ shelves; (2) that the ‘“Dupac’” and “Tripac” photographic films 
on the market since 1937 were not natural color films but were for use in 
color processing, and were sold on the market entirely for professional 
use, and that sales of each during the three-and-a-half-year period con- 
cerned, amounted to less than $2,000 at wholesale price; (3) that certain 
German natural color film, both motion picture and still, which had ap- 
peared in the United States, had never been imported for resale and sold 
in competition with the American product, the amount having been limited 
to extremely small quantities brought in by purchasers thereof in Europe 
or in Mexico; (4) that the American product herein concerned was the 
only natural color film made and distributed in the United- States for tak- 
ing motion pictures, and, except for the English product above noted, for 
taking still pictures, and (5) that purchaser, therefore, wishing to take 
still or motion pictures in natural color was required to purchase film 
for such purpose solely from the seller herein concerned. 


An amateur so-called “Magazine Film” for taking motion pictures sold under 
the seller’s trademark and name, and which (1) consisted of the en- 
closure of either the seller’s black-and-white film, or natural color Koda- 
chrome motion picture film, in a special magazine or container designed 
to fit seller’s “Magazine Cine-Kodak Camera,” covered by seller’s patents— 
which also covered said magazine, enclosure of aforesaid film therein, and 
some of the combination features involved in the use of said magazine 
with said camera; (2) was designed to facilitate loading and unloading 
of the camera and permitted the removal of one magazine before it. was 
entirely exposed and replacement with another, thus permitting the op- 
perator to change at will to either black-and-white or Kodachrome; and 


1Date is that of the modified findings. Original order, which was not modified, is 
republished as of Sept. 9, 1944. See 39 F. T. C. 154. 
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(3) by reason of the patents concerned could alone be used in seller’s mag- 
azine camera or in the motion picture magazine cameras of two other 
concerns; was not in the same general class with and sold in free and: 
open competition with amateur motion picture roll film produced or dis- 
tributed by others and that contained in magazines produced and dis- 
tributed by others, or in free and open competition with commodities of the 
same general class produced or distributed by others, so as to bring seller’s 
resale price maintenance contracts in states in which said contracts were 
lawful, within the Miller-Tydings amendment to the Sherman Antitrust 
Act, since, while the film contained in the magazine in question was of 
the same kind and quality as other film sold by the seller, it alone could 
be usedin the seller’s and the other cameras above set forth, and there 
was no other film on the market which could be used therein. 


Where a corporation engaged in the manufacture and interstate sale and dis- 
tribution of photographic material, apparatus, and equipment, including 


(1) its patented natural color “Kodachrome” amateur photographic film — 


for the taking of still and motion pictures in natural color, extensively 
used by amateur photographers, in medicine and agriculture, and also 
in museums of natural history and art, and the only natural color film 
made and distributed in the United States for use in taking motion 
pictures, or, with negligible exceptions, for taking still pictures; and (2) 
its patented “Magazine Film” for taking motion pictures, which consisted 
of the enclosure of either black-and-white or the Kodachrome motion- 
picture film in a patented special magazine or container designed to fit its 
Magazine Cine-Kodak Cameras, and which also alone fitted magazine 
motion picture cameras of two other concerns and, by reason of the 
patents involved, could alone be used in said cameras; 

In pursuance of a resale price maintenance policy and system made use of by 
it since 1938 for the purpose of fixing and controlling the prices at which 
retailers resold its said Kodachrome amateur film and Magazine Film 
to the public, and making them uniform, and preventing the retail sale 
of said products at lower prices— 

Entered into agreements with retail dealer customers in some 44 states with 
fair trade acts, under the terms of which said retailers agreed to main- 
tain uniform minimum resale prices for its said Kodachrome amateur film 
and magazine film, and made known to the trade generally, by trade 
notices, salesmen and letters, that it had established such minimum resale 
prices, and expected and required its dealers to maintain and adhere 
thereto ; 

Notwithstanding its said Kodachrome amateur film and Magazine Film were, 
respectively, neither (1) in the same general class with or sold in free 
and open competition with black-and-white film, other natural color film 
and color-processing film, nor (2) sold in free and open competition with 
amateur motion picture roll film produced and distributed by others and 
with such film contained in magazines so produced and distributed; or 
in free and open competition with commodities of the same general class 
produced or distributed by others, so as to bring such contracts within 
the Miller-Tydings amendment to the Sherman Antitrust Act, approved 
August 17, 1937; 

With direct effect of suppressing competition in the distribution and sale of 
its Kodachrome amateur film and Magazine Film; constraining dealers 
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to sell said products at the prices fixed by it and preventing them from 
Selling same at such lower prices as they might desire; and depriving 
ultimate purchasers thereof of such advantages in price as they would 
otherwise obtain from a natural and unobstructed flow of commerce in 
said products under conditions of free and open competition : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public, and constituted unfair methods of 
competition in commerce. 


Before Mr. John P. Bramhail, trial examiner. / 

Mr. Daniel J. Murphy for the Commission. 

Goodwin, Nixon, Hargrave, Middleton & Devans and Mu r. William 
F’, Shepard, of Rochester, N. Y., and White & Case, of New York 
City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Eastman 
Kodak Company, a corporation, hereinafter called the respondent, 
has violated the provisions of the said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracrary 1. Respondent, Eastman Kodak Co., isa corporation, 
organized and existing under and by virtue of the laws of the State 
of New Jersey with its principal office and place of business located 
at 343 State Street, Rochester, N. Y. Said respondent is now, and 
for more than three years past has been, engaged in the manufac- 
ture, distribution and sale of photographic materials, apparatus 
and equipment including amateur photographic film. 

Par. 2. In the course and conduct of its business the said re- 
spondent transports said products, or causes the same to be trans- 
ported, for distribution and sale, from the places where such prod- 
ucts are manufactured or stored, into and through the various States 
of the United States to its wholesale and retail customers and pur- 
chasers thereof located in other States of the United States and in 
the District of Columbia; and there is, and has been.at all times 
herein mentioned, a continuous current of trade and commerce in 
said products manufactured, distributed and sold by respondent be- 
tween the States wherein respondent’s factories and warehouses are 
located and various other States of the United States. Respondent’s 
said products are sold by it for use, consumption or resale within the 
United States and the District of Columbia. 
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Par. 3. The respondent is the largest manufacturer and dis- 
tributor of photographic materials, apparatus and equipment in the 
United States, doing a net annual business in excess of $100,000,- 
000. One of its principal products is amateur photographic film for 
the taking of colored still and motion pictures sold under the trade 
name “Kodachrome.” Another amateur photographic film manu- 
factured, distributed and sold by the respondent, in substantial quan- 
tities, is the Magazine Cine-Kodak Film, or so-called “Magazine” 
film, both black-and-white and Kodachrome; said “Magazine” film 
is sold in a magazine manufactured by the respondent under patent 
protection and made to fit exclusively respondent’s patent pro- 
tected Cine-Kodak Magazine Loading Camera, and the Bell & 
Howell Magazine Loading Camera manufactured and sold by a 
licensee of respondent. 

Par. 4. The respondent’s said film for the taking of colored still 
and motion pictures (Kodachrome) and its said “Magazine” film 
are not sold in free and open competition with commodities of the 
same general class produced or distributed by others. The respondent 
is the only manufacturer and distributor in the United States of 
film for the taking of colored motion pictures. There is in the United 
States a single competing distributor of film, manufactured by a 
foreign corporation, for the taking of colored still pictures, the sales - 
of which are negligible with reference to the sales of respondent’s 
film for the taking of colored still pictures. 


Par. 5. The respondent’s products, including its amateur photo- 
graphic film for the taking of colored still and motion pictures 
(Kodachrome) and its “Magazine” film, are sold and distributed by 
the respondent directly to about 16,000 retail dealers, and to a large 
number of wholesale dealers who, in turn, resell to about 50,000 ad- 
ditional retail outlets, located throughout the United States. 

Par. 6. Since February, 1938, in connection with its sale of Koda- 
chrome and “Magazine” film, in interstate commerce, as aforesaid, 
and directly affecting said commerce, respondent has used and is 
now using a resale price maintenance policy and system for the pur- 
pose of fixing and controlling the prices at which retail dealers re- 
sold and resell Kodachrome and “Magazine” film to the public, and 
of causing such products to sell at prices uniform among said 
dealers. In order to carry out said resale price maintenance policy 
and system, respondent has employed and still employs, among 
others, the following means whereby it and those cooperating with 
it undertake to prevent and do prevent retail dealers from selling 
its Kodachrome and “Magazine” film to the public at prices less 
than the aforesaid retail prices established by respondent : 
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(a) Respondent enters into agreements and understandings with 
its dealer customers in all states wherein Fair Trade Acts have been 
adopted (some forty-four in number) that they will sell Koda- 
chrome and “Magazine” film to the public at prices fixed by said 
agreements and understandings and as fixed from time to time by 
respondent. The prices so fixed are to be, and are, uniform as among 
respondent’s dealer customers; 

(6) Respondent makes it generally known to the trade by its sales- 
men, general trade notices, letters and other means, that it expects 
and requires dealers handling its said Kodachrome and said “Maga- 
zine” film to maintain and enforce its said resale prices, and that it 
will refuse to further sell and supply said products to dealers fail- 
ing to maintain and enforce said prices; 

(¢c) Respondent seeks and receives from dealers handling its said 
products reports of the failure of other dealers handling said prod- 
ucts to observe and maintain its resale prices. 

Par. 7. The direct effect and result of the system, methods and 
practices hereinabove set forth have been and now are to suppress 
competition in the distribution and sale of respondent’s Kodachrome 
and “Magazine” film; to constrain dealers to sell said products at 
the prices fixed by respondent and to prevent them from selling said 
products at such less prices as they may desire, and to deprive the 
ultimate purchaser of said products of such advantages in price 
which otherwise they would obtain from the natural and unob- 
structed flow of commerce in said products under conditions of free 
and untrammeled competition. 

Par. 8. The aforesaid acts and practices of the respondent, and 
each of them, are to the prejudice of the public, and constitute un- 
fair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Moptriep Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 23, 1940, issued and 
subsequently served its complaint in this proceeding on the re- 
spondent, Eastman Kodak Company, a corporation, charging it 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint and the filing of the answer of the respondent thereto, testi- 
mony and other evidence in support of and in opposition to the al- 
legations of said complaint were introduced before a trial examiner 
of the Commission theretofore duly designated by it, and said testi- 
mony and other evidence were duly recorded and filed in the office 
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of the Commission. Thereafter, this proceeding regularly came on 
for final hearing before the Commission upon said complaint, an- 
swer thereto, testimony and other evidence, report of the trial ex- 
aminer upon the evidence and exceptions filed thereto, briefs in 
support of and in opposition to the complaint, and oral argument 
of counsel; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPy 1. Respondent, Eastman Kodak Company, is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of New Jersey, with its principal office and place of business 
located at 348 State Street, Rochester, N. Y. Said respondent is now, 
and for a number of years last past has been, engaged in the manu- 
facture, sale, and distribution of photographic materials, apparatus, 
and equipment, including amateur photographic film of various 
types, both black-and-white and Kodachrome, for taking both still 
and motion pictures. 

Par. 2. In the course and conduct of its business, the said re- 
spondent causes its products, when sold, to be transported from its 
various manufacturing plants and storage warehouses to the pur 
chasers thereof located in States other than the State in which such 
shipments originate. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in said products in 
commerce among and between the various States of the United 
States and in the District of Columbia. Respondent’s said products 
are sold by it for use, consumption, or resale within the United 
States and the District of Columbia. The respondent is the largest 
manufacturer and distributor of photographic material, apparatus, 
and equipment in the United States, doing a net annual business in 
excess of $100,000,000. 

Par. 8. One of the principal products of the respondent is ama- 
teur photographic film for the taking of still and motion pictures in 
color, which is sold under the trade name “Kodachrome.” The re- 
spondent also manufactures and sells Kodachrome Professional 
Film for the taking of still pictures in color, which is cut or sheet 
film in varying sizes. Kodachrome film is protected by several patents 
issued by the United States Patent Office, covering both the method 
of manufacture and the method of processing such film. 

Another amateur photographic film manufactured, distributed. 
and sold by the respondent in substantial quantities is the Magazine 
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Cine-Kodak Film, or so-called “Magazine Film,” for taking motion 
pictures. This Magazine film consists of the enclosure of either 
black-and-white or Kodachrome motion-picture film in a special 
magazine or container designed to fit a Magazine Cine-Kodak 
Camera. The magazine and the enclosure of such film in such maga- 
zine are covered by patents issued to the respondent. Respondent _ 
also holds patents upon its Magazine Cine-Kodak Camera, in which 
this Magazine film, both black-and-white and Kodachrome, is used; 
and respondent also has patents on some of the combination features 
involved in the use of this magazine with the Magazine Cine-Kodak 
Camera. Bell & Howell of Chicago, II1., is licensed by the respondent 
to manufacture and sell an amateur motion-picture camera which 
will take respondent’s Magazine film. There is another camera, 
known as the “Perfex,” which uses respondent’s Magazine film. 

Respondent’s Magazine film is designed to facilitate loading and 
unloading of the camera and permits the removal of one Magazine 
film before it is entirely exposed and replacement with another. This 
permits the operator of respondent’s Magazine camera to change at 
will to either black-and-white or Kodachrome because of the nature 
of the subject being photographed or lighting involved or to obtain 
continuity of pictures on a particular film. 

By reason of the patents held by the respondent on its Magazine 
film, purchasers and owners of respondent’s Magazine Cine-Kodak 
Cameras, Bell & Howell Magazine Cameras, and Perfex Magazine 
Cameras are limited to the exclusive use of respondent’s Magazine 
film in operating such cameras, as no other film will fit in such 
cameras. 

Par. 4. The respondent’s products, including its amateur photo- 
graphic film for the taking of color, still, and motion pictures, known 
as Kodachrome, and its Magazine film, are sold and distributed by 
the respondent directly to about 16,000 retail dealers and to a large 
number of wholesale dealers who in turn resell to about 50,000 retail 
outlets located throughout the United States. 

Par. 5. Since February 1938, in connection with its sale of Koda- 
chrome amateur film and Magazine film in commerce among and be- 
tween the various States of the United States, the respondent has 
used a resale-price-maintenance policy and system for the purpose 
of fixing and controlling the prices at which retail dealers resell 
Kodachrome amateur film and Magazine film to the public and of 
causing such products to sell at prices uniform among said dealers. 
In order to carry out said resale-price-maintenance policy and sys- 
tem and to prevent retail dealers from selling its Kodachrome ama- 
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teur film and Magazine film to the public at prices less than the retail 


prices established by respondent, said respondent has entered into 


agreements with retail dealer-customers in those States where fair- 
trade acts have been enacted (in some 44 States) and are valid and 
existing laws, under the terms of which agreements the said retail 
dealer-customers agreed to maintain uniform minimum retail resale 
prices for respondent’s Kodachrome amateur film and Magazine film. 
The respondent has made known to the trade the fact that it has 
established such minimum retail resale prices and that it expects and 
requires dealers in said States handling said products not to sell said 
products at retail below such established minimum prices. The re- 
spondent makes known to the trade generally, by trade notices, sales- 
men, and letters, that it expects and requires its dealers to maintain 
and adhere to its said minimum resale prices. 


Par. 6. Since respondent’s Kodachrome and Magazine film and 
the containers in which they are sold contain the trademark and name 
of the respondent and since its resale-price-maintenance contracts 
covering said products are used only in those States where such con- 
tracts are lawful under the laws of said States, the only issue raised 
in the pleadings and trial of this case is whether respondent’s Koda- 
chrome and Magazine film are in free and open competition with 
commodities of the same general class produced or distributed by 
others so as to bring said contracts within the Miller-Tydings 
amendment to the Sherman Antitrust Act, approved August 17, 
1937. It is the respondent’s contention that its Kodachrome film 
is in the same general class with, and is sold in free and open compe- 
tition with, black-and-white film, other natural-color film, and film 
processed to produce color prints which are produced or distributed 
by others and that its Magazine film, both Kodachrome and black- 


and-white, is in the same general class with, and is sold in free and — 


open competition with, amateur motion-picture roll film produced or 
distributed by others and with amateur motion-picture film con- 
tained in magazines produced and distributed by others. 


Par. 7. Photographic film consists of a transparent base, usually 
cellulose acetate or cellulose nitrate, upon which have been super- 
imposed one or more coatings of an emulsion sensitive to light. 
Photographic film falls within two distinct groups—black-and-white 
and color. Black-and-white film has one or two coatings of an emul- 
sion sensitive to light superimposed upon the cellulose base. When 
two coatings of emulsion are used the sensitivity range of the two 
emulsions is the same. Black-and-white film, when exposed and de- 
veloped, produces a negative in black and white, from which in 
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turn can be produced a print in black and white. The development 
process of black-and-white film is simple and comparatively inex- 
pensive. 

Respondent’s Kodachrome film is composed of a cellulose base 
upon which have been superimposed three emulsion layers which 
have been sensitized to color by the addition of an optic sensitizer. 
The first of these layers of emulsion is sensitive to blue; the second, 
to green; and the third, to red, with filter layers of gelatin in be- 
tween to keep the primary colors from mixing and also for the pur- 
pose of directing certain light rays of different color to the particular 
emulsion layer made sensitive to that color. The top layer, being 
sensitive only to blue, does not record the green and red rays falling 
upon it. The green- and red-sensitive layers are also sensitive to 
blue light and therefore are protected against the action of blue 
light by the interposition of a yellow interlayer between the blue- 
and green-sensitive layers. 

The process by which respondent’s Kodachrome film is sensitized 
to color and the process by which such film is developed and by 
which prints are made, are apparently in part secret and in part 
protected by patents, and the films, after exposure, must be sent to 
the respondent for processing. The prices charged by the respondent 
for its Kodachrome film are substantially higher than the prices 
charged by respondent and other manufacturers for black-and- 
white film. 


The Kodachrome process is a process whereby the exposed film, 
when developed, becomes a positive transparency in natural color, 
as distinguished from negative process as in the development of an 
exposed black-and-white film. Respondent’s Kodachrome film is a 
natural-color film, which is capable of reproducing by itself the natu- 
ral colors of the subject photographed. Respondent’s Kodachrome 
film, by reason of its ability to reproduce photographic images in 
natural color, has a very great appeal to the consuming public and 
is extensively used by the amateur photographer. In addition, Koda- 
chrome film is extensively used in medicine to disclose pathological 
conditions and in the presentation of surgical conditions and in agri- 
culture for the purpose of showing actual growing conditions and 
the nature and character of plant diseases, their causes and cor- 
rections, particularly in soil deficiency. These conditions would not 
show in a black-and-white photograph. It has also been used in 
museums of natural history and in art museums in making pictures 
in color of objects in which color is indicated as an art feature. 


The principal manufacturers of black-and-white film, both motion 
picture and still, are Eastman Kodak Company, respondent herein ; 
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Agfa Ansco Corporation of Binghampton, N. Y.; the Du Pont Film 
Manufacturing Corp.; and The Gevaert Company of America, Inc. 
Respondent is the only manufacturer and distributor in the United 
States of natural-color film for use in the taking of motion pictures. 
Except for the sale of small quantities of Dufaycolor film, herein- 
after described, respondent is the only manufacturer and distributor 
in the United States of natural-color film for use in taking still 
pictures. 

Par. 8. In 1935 Dufay Chromex, Ltd., of England placed on the 
American market, through its American distributor, Dufaycolor 
Company, Inc., of New York, a movie and still film in natural color 
known as Dufaycolor film. This film had a cellulose acetate or cellu- 
lose nitrate base on which was placed a screen of primary colors— 
red, green, and blue—superimposed by a photographic emulsion. Due 
to the manner in which the color screen was placed upon the film 
it did not readily lend itself to enlargement or screening, as the color 
screen on the film had a tendency to show through. Consequently, 
in 1989 this company removed its motion-picture film from the 
American market, and from that time on was engaged only in the 
sale of Dufaycolor still film, for both amateur and professional use. 
Due to war conditions it became almost impossible to import this 
film from England subsequent to 1940, and thereafter the American 
- distributor, Dufaycolor Company, Inc., was adjudged bankrupt 
and its assets sold on February 24, 1942. Based upon the testimony 
of dealers in photographic supplies and film the sales of Dufaycolor 
film for amateur use were negligible as compared with sales of 
Kodachrome film. 

Par. 9. Since 1987 there have been on the market certain photo- 
graphic films known as “Dupac” and “Tripac,” distributed solely by 
the Defender Photo Supply Company, Inc. These were black-and- 
white films designed for use in making separation negatives which 
might be processed to obtain prints in color. These films were sold 
on the market entirely for professional use. Furthermore, during 
the period from 1937 to 1940 and through the first five months of 
1941, only 8,026 square feet of Dupac were sold, at wholesale list 
price of $1,800, and during the same period only 14,097 square feet 
of Tripac, at the wholesale price of $1,400. These films are not 
natural-color films and are not capable of reproducing by themselves 
the natural colors of the subject photographed but are in fact film 
for use in color processing. 


“Par. 10. The Commission finds that respondent’s Kodachrome 
film is not in the same general class as and it is not in free and 
open competition with black-and-white film and that a purchaser 
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wishing to take photographs or moving pictures in natural color 
is required to purchase film for this purpose solely from the re- 
spondent. The Dufaycolor film hereinbefore described was not sold 
in sufficient quantities to cause this film to be in free and open 
competition with respondent’s Kodachrome film, and this film is not 
now available on the American market except possibly in small quan- 
tities still remaining on the dealers’ shelves. While it is recognized 
that war conditions have had some effect on the sale of Dufaycolor 
film within the United States, due to the recognized deficiencies in 
this film there is no evidence in the record from which it might be 
reasonably concluded that this film will be sold on the American 
market after the war in any substantial quantities and in amounts 
sufficient to constitute free and open competition with respondent’s 
Kodachrome film. The film sold for use in color processing, such as 
Dupac and Tripac, are principally professional film and are color- 
processing film only and, as such, are not in the same general class 
as respondent’s Kodachrome Film. Furthermore, this film does 
not sell in free and open competition with respondent’s Kodachrome 
film for amateur use. There is some evidence in the record that cer- 
tain natural-color film, both motion-picture and still, produced by 
the Agfa Company of Germany has appeared in the United States 
in extremely small quantities. This film, however, has never been 
imported into this country for resale and has never been sold in 
competition with respondent’s Kodachrome, as the amount coming 
into this country has been limited to that brought in by persons who 
have purchased this film in Europe or in Mexico. 


The Commission further finds that respondent’s Kodachrome film 
is not in free and open competition with commodities of the same 
general class produced or distributed by others so as to bring its 
resale-price-maintenance contracts covering its Kodachrome film 
within the Miller-Tydings amendment to the Sherman Antitrust Act, 
approved August 17, 1937. 

Par. 11. The Commission further finds that respondent’s Maga- 
zine Cine-Kodak film, both black-and-white and Kodachrome, is 
not sold in free and open competition with commodities of the 
same general class. While the film contained in the magazine is of 
the same kind and quality as other film sold by the respondent, when 
such film is packed within such magazine it can then only be used 
in a camera equipped and fitted for using such magazine. Respond- 
ent’s Magazine Cine-Kodak cameras and also the Bell & Howell 
Magazine cameras and the Perfex Magazine cameras can be loaded 
only with respondent’s Magazine film, and there is no other film on 
the market which can be used in said cameras other than the 
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Magazine film manufactured and sold by the respondent. Conse- 
quently, owners and purchasers of respondent’s Magazine Cine-Kodak 
cameras, Bell & Howell Magazine cameras, and Perfex Magazine 
cameras can use in such cameras only Magazine film purchased 
solely from the respondent. 

Par. 12. The direct effect and result of respondent’s resale-price- 
maintenance policy and system and the methods and practices here- 
inbefore described have been, and now are, to suppress competition 
in the distribution and sale of respondent’s Kodachrome and Maga- 
zine film; to constrain dealers to sell said products at the prices fixed 
by respondent and to prevent them from selling said products at 
such less prices as they may desire; and to deprive the ultimate pur- 
chasers of said products of such advantages in price as they would 
otherwise obtain from a natural and unobstructed flow of commerce 
in said products under conditions of free and open competition. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein 
found are all to the prejudice of the public and constitute unfair 
methods of competition in commerce within the intent and meaning 

of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission on the complaint of the Commission, answer of the respond- 
ent, testimony and other evidence in support of the allegations of 
said complaint and in opposition thereto taken before a trial ex- 
aminer of the Commission theretofore duly designated by it, report 
of the trial examiner upon the evidence and exceptions filed thereto, 
briefs in support of the complaint and in opposition thereto, and 
oral argument of counsel; and the Commission having made its 
findings as to the facts and its conclusion that the respondent has 
violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, Eastman Kodak Company, a 
corporation, and its officers, representatives, agents, and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale, and distribution of its Kodachrome and 
Magazine film in commerce as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from— 

1, Entering into, either directly or indirectly, any contract, agree- 
ment, or understanding with its dealer-customers which provides 
that respondent’s Kodachrome film or Magazine film is not to be 
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advertised, offered for sale, or sold by such dealer-customers at prices 
less than those specified or fixed by the respondent. 

2. Enforcing or continuing in operation any contract, agreement, 
or understanding with its dealer-customers to fix or maintain mini- 
mum resale prices at which respondent’s Kodachrome film or Maga- 
zine film is to be offered for sale or sold. 

Provided, however, That if conditions later change so that there 
are other commodities of the same general class produced or dis- 
tributed by others which are sold in free and open competition with 
respondent’s Kodachrome or Magazine film, then, and in that event, 
the Commission will, upon proper showing by the respondent, re- 
consider the terms of this order in the light of such new conditions, 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THe MAaArTrer or 


JAMES V. BLEVINS, TRADING AS J. V. BLEVENS 
COMPANY AND J. V. BLEVINS BROKERAGE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 2 (c) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914 
AS AMENDED BY ACT OF JUNE 19, 1936 


Docket 5333. Complaint, June 12, 1945—Decision, Sept. 17, 1945 


Where an individual engaged in business (1) as a broker of food products, 
turpentine, mineral oil, cottonseed oil, linseed oil, paint thinners, and 
other merchandise, in which capacity he acted as sales agent and nego- 
tiated sales-of merchandise for and on account of seller-principals, and 
was cumpensated through commission or brokerage fee paid by them; 
and (2) as a direct buyer of such merchandise, in which capacity he 
transmitted his own purchase orders directly to various interstate sellers, 
purchasing and reselling, as a trader for profit, in his own name and for 
his own account; in such latter capacity— 

Received and accepted directly or indirectly, from the respective sellers from 
whom he bought such merchandise, commissions, or brokerage fees, 
customarily paid to him by the various sellers, and also in many instances 
through permitted deduction by him from the invoice price of the mer- 
chandise purchased, of an amount approximately equal to the commission 
or brokerage fees such sellers paid their brokers: 

Held, That such receipt and acceptance by him of brokerage fees or commis- 
sions, or allowances and discounts in lieu thereof, constituted a violation 
of Subsection (c) of Section 2 of the Clayton Act as amended by the 
Robinson-Patman Act. 


Mr. Edward S. Ragsdale for the Commission. 


Mr. W. M. Fuqua and Hilldrop & Mayfield, of Nashville, Tenn., 
for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, has vio- 
lated and is now violating the provisions of subsection (c) of Section 
2 of the Clayton Act (U.S. C. Title 15, Sec. 13), as amended by the 
Robinson-Patman Act, approved June 19, 1936, hereby issues its 
complaint, stating its charges with respect thereto as follows: 

Paracrary 1. James V. Blevins is an individual, doing business 
as J. V. Blevins Company and J. V. Blevins Brokerage Company, 


with his principal office and place of business located at 155 Second. 


Ave. S, Nashville, Tenn. The respondent since June 19, 1936, has 
been and is now engaged in business as a broker of food products, 
turpentine, mineral oil, cottonseed oil, linseed oil, paint thinners, and 
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various other types of miscellaneous merchandise (all of which are 
hereinafter designated as merchandise). The respondent since June 
19, 1936, has also been and is now engaged in business as a direct 
buyer of merchandise. The respondent as a direct buyer of mer- 
chandise has engaged in the business of buying and selling such mer- 
chandise for his own account for resale. The respondent operates a 
warehouse which is also located in Nashville, Tenn., in which he 
stores, and from which he thereafter sells, substantial quantities of 
merchandise; and is engaged in business with Horace Norrell, in 
Trussville, Ala., under the firm name of Blevins & Norrell Company. 

Par. 2. In the course and conduct of his said business since June 
19, 1936, respondent has bought in his own name and for his own 
account for resale merchandise from various packers, processors, 
distributors and other sellers who are located in States other than 
the State in which respondent is located, and as a result of re- 
spondent’s purchases and his instructions such merchandise has been 
shipped and transported by the respective sellers thereof across 
State lines to the respondent. 

Par. 3. The respondent operates his business by the use of two 
separate and distinct methods, namely, (1) as a “broker” of mer- 
chandise and (2) as a “direct buyer” of merchandise. 

First: Respondent’s business as a broker of merchandise may be 
described as follows: Respondent in such capacity acts as sales agent 
and negotiates the sale of merchandise for and on account of seller- 
principals, and respondent’s only compensation for such services is 
a commission or brokerage fee paid by such seller-principals, 

The respondent solicits and obtains orders for merchandise at the 
respective seller-principals’ prices and on such seller-principals’ 
terms of sale. The respondent in this capacity acts as a broker and 
transmits purchase orders to his several seller-principals, who there- 
after invoice and ship such merchandise to the customers. 

The respondent as such broker has no financial interest in the 
merchandise he sells. His only financial interest is the commission 
or brokerage fee he receives and accepts for making the sales. Such 
commissions or brokerage fees are customarily based on a percentage 
of the invoice sales price of the merchandise sold. 

The respondent in this capacity is a broker and not a trader for 
profit. The respondent does not take title to, or have any financial 
interest in, the merchandise sold and he neither makes a profit nor 
suffers any loss on the transaction. This phase of respondent’s busi- 
ness is not challenged by the complaint. 

The phase of the respondent’s business that is challenged herein 
as being unlawful are those acts and practices of the respondent 
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when operating as a “direct buyer,” which are hereinafter more fully 
set forth. 

Second: Respondent’s business as a “direct buyer” of merchandise 
may be described as follows: The respondent transmits his own 
purchase orders for merchandise directly to the various interstate 
sellers from whom he buys. Such sellers invoice and ship such mer- 
chandise directly to respondent. The respondent receives and ac- 
cepts, directly or indirectly, from the respective sellers from whom 
he buys such merchandise commissions or brokerage fees. Such com- 
missions or brokerage fees are customarily, but not always, paid to 
the respondent by the various sellers permitting the respondent to 
deduct from the invoice price of the merchandise purchases an 
amount which is equal to, or approximately equal to, the commissions 
or brokerage fees such sellers pay their brokers. 

The respondent in connection with such purchases is a direct 
buyer, and as such is a trader for profit, purchasing and reselling 
such merchandise in his own name and for his own account, and at 


his own prices and on his own terms, taking title to such merchandise — 


and assuming all the risk incident to ownership. 

If such merchandise shipped to the respondent by the various 
sellers is lost or damaged in transit, the respondent files claim with 
the carrier and collects damages from the carrier in his own name 
and for his own account. 

The respondent upon receipt of such merchandise from his various 
sellers, warehouses such merchandise and insures the merchandise 
at his own expense and in his own name and for his own account 
against contingent loss or damage. 

The respondent for a period since June 19, 1936, in his annual tax 
returns sets out the value of the merchandise he has purchased for 
a stated year and sets out the amount of profit he has received on the 
sale of such merchandise, or the losses he has sustained on such sales; 
on the basis of respondent’s declaration, respondent’s taxes are as- 
sessed and paid. 

When respondent sells such merchandise, he invoices the mer- 
chandise to his customers in his own name and for his own account 
and at prices and on terms that he determines. The respondent as- 
sumes full and complete credit risks on such transactions, reaping a 
profit or sustaining a loss thereon as the case may be. 

Par. 4. The receipt and acceptance since June 19, 1936, by re- 
spondent James V. Blevins, doing business as J. V. Blevins Company 
and J. V. Blevins Brokerage Company, of commissions, brokerage 
or other compensation or discounts in lieu thereof, as set forth under 
method two in paragraph 3 hereof, and such acts and practices as 
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hereinabove set out, are in violation of Section 2 (c) of the Clayton 
Act, as amended. 


Report, Finprn¢s as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and mo- 
nopolies, and for other purposes,” approved October 15, 1914 (the 
Clayton Act), as amended by the Robinson-Patman Act, approved 
June 19, 1936, and by virtue of the authority vested in the Federal 
Trade Commission by the aforesaid act, the Federal Trade Com- 
mission on June 12, 1945, issued and subsequently served its com- 
plaint in this proceeding upon the respondent, James V. Blevins, an 
individual trading as J. V. Blevins Company and J. V. Blevins 
Brokerage Company, charging him with the violation of subsec- 
tion (c) of section 2 of said Clayton Act as amended. After the 
issuance of said complaint, the respondent in due course filed his 
answer admitting all the material allegations of fact set forth 
in said complaint and waiving all intervening procedure and 
further hearing as to said facts. Thereafter, this proceeding regu- 
larly came on for final hearing before the Commission on the said 
complaint and answer, and the Commission having duly consid- 
ered the same and being now fully advised in the premises, makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paraarapy 1. The respondent James V. Blevins is an individual, 
doing business as J. V. Blevins Company and J. V. Blevins Broker- 
age Company, with his principal office and place of business located 
at 155 Second Ave. S, Nashville, Tenn. The respondent since June 
19, 1986, has been and is now engaged in business as a broker of food 
products, turpentine, mineral oil, cottonseed oil, linseed oil, paint 
thinners, and various other types of miscellaneous merchandise (all 
of which are hereinafter designated as merchandise). The respond- 
ent since June 19, 1936, has also been and is now engaged in busi- 
ness as a direct buyer of merchandise. The respondent as a direct 
buyer of merchandise has engaged in the business of buying ana 
selling such merchandise for his own account for resale. The re- 
spondent operates a warehouse which is also located in Nashville, 
Tenn., in which he stores, and from which he thereafter sells, sub- 
stantial quantities of merchandise; and is engaged in business with 
Horace Norrell, in Trussville, Ala., under the firm name of Blevins 
& Norrell Company. 
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Par. 2. The respondent in the course and conduct of his said 
business since June 19, 1986, has bought in his own name and for 
his own account for resale merchandise from various packers, proc- 
essors, distributors and other sellers who are located in States other 
than the State in which respondent is located, and as a result of re- 
spondent’s purchases and his instructions such merchandise has been 
shipped and transported by the respective sellers thereof across 
State lines to the respondent. 

Par. 38. The respondent operates his business by the use of two 
separate and distinct methods, namely, (1) as a “broker” of mer- 
chandise and (2) as a “direct buyer” of merchandise. 

First: Respondent’s business as a broker of merchandise may be 
described as follows: Respondent in such capacity acts as sales agent 
and negotiates the sale of merchandise for and on account of seller- 
principals, and respondent’s only compensation for such services is a 
commission or brokerage fee paid by such seller-principals. 

The respondent solicits and obtains orders for merchandise at the 
respective seller-principals’ prices and on such seller-principals’ terms 
of sale. The respondent in this capacity acts as a broker and trans- 
mits purchase orders to his several seller-principals, who thereafter 
invoice and ship such merchandise to the customers. 

The respondent as such broker has no financial interest in the mer- 
chandise he sells. His only financial interest is the commission or 
brokerage fee he receives and accepts for making the sales. Such 
commissions or brokerage fees are customarily based on a percentage | 
of the invoice sales price of the merchandise sold. 


The respondent in this capacity is a broker and not a trader for 
profit. The respondent does not take title to, or have any financial 
interest in, the merchandise sold, and he neither makes a profit nor 
suffers any loss on the os This phase of respondent’s busi- 
ness is not challenged by the complaint. 


The phase of the respondent’s business that is challenged herein as 
being unlawful consists of those acts and practices of the respondent 
when operating as a “direct buyer,” which are hereinafter more fully 
set forth. 

Second: Respondent’s business as a “direct buyer” of merchandise 
may be described as follows: The respondent transmits his own pur- 
chase orders for merchandise directly to the various interstate sellers 
from whom he buys. Such sellers invoice and ship such merchandise 
directly to respondent. The respondent receives and accepts, directly 
or indirectly, from the respective sellers from whom he buys such 
merchandise, commissions or brokerage fees. Such commissions or 
brokerage fees are customarily, but not always, paid to the respond- 
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ent by the various sellers, and in many instances such sellers permit 
the respondent to deduct from the invoice price of the merchandise 
purchases an amount which is equal to, or approximately equal to, the 
commissions or brokerage fees such sellers pay their brokers. 

The respondent in connection with such purchases is a direct buyer, 
and, as such, is a trader for profit, purchasing and reselling such mer- 
chandise in his own name and for his own account, and at his own 
prices and on his own terms, taking title to such merchandise and 
assuming all the risk incident to ownership. 

If such merchandise shipped to the respondent by the various sell- 
ers is lost or damaged in transit, the respondent files claim with the 
carrier and collects damages from the carrier in his own name and 
for his own account. 

The respondent, upon receipt of such merchandise from his vari- 
ous sellers, warehouses such merchandise and insures the merchan- 
dise at his own expense and in his own name and for his own account 
against contingent loss or damage. 

The respondent, for a period since June 19, 1936, in his annual 
tax returns sets out the value of the merchandise he has purchased 
for a stated year and sets out the amount of profit he has received 
on the sale of such merchandise or the losses he has sustained on 
such sales; on the basis of respondent’s declaration respondent’s 
taxes are assessed and paid. 

When respondent sells such merchandise, he invoices the mer- 
chandise to his customers in his own name and for his own account 
and at prices and on terms that he determines. The respondent as- 
sumes full and complete credit risks on such transactions, reaping 
a profit or sustaining a loss thereon, as the case may be. 


CONCLUSION 


The receipt and acceptance by the respondent of brokerage fees 
or commissions, or allowances and discounts in lieu thereof, as here- 
inabove set forth, is in violation of subsection (c) of section 2 of an 
act of Congress entitled, “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914 (the Clayton Act), as amended by an 
Act of Congress approved June 19, 1936 (the Robinson-Patman Act). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of the 
respondent, which answer admits all material allegations of the com- 
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plaint to be true-and waives all other intervening procedure and 
further hearings as to said facts; and the Commission having made 
its findings as to the facts and conclusion that said respondent has 
violated the provisions of subsection (c) of Section 2 of an Act of 
Congress entitled “An Act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes,” approved 


October 15, 1914 (the Clayton Act), as amended by an Act of © 


Congress approved June 19, 1936 (the Robinson-Patman Act) : 

It is ordered, That the respondent, James V. Blevins, an individual] 
trading as J. V. Blevins Company and J. V. Blevins Brokerage Com- 
pany, his representatives, agents, and employees, directly or through 
any corporate or other device in connection with the purchase of 
food products or other merchandise in commerce as “commerce” is 
defined in the aforesaid Clayton Act as amended, do forthwith cease 
and desist from: 

Receiving or accepting, directly or indirectly, anything of value 
as brokerage, commission, or other compensation, or any allowance or 
discount in lieu thereof, from any seller, in or in connection with 
purchases made from such seller when such purchases are made for 
respondent’s own account. 

It is further ordered, 'That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in 
which he has complied with this order 


_FRACKMAN DIAMOND CORP. ET. AL. 157 


Syllabus 


In THe Marrer or 


FRACKMAN DIAMOND CORPORATION, AND MORTON 
FRACKMAN, JOSEPH FRACKMAN, GILBERT E. 
HORTON, TRADING AND DOING BUSINESS 
UNDER THE NAME HORTON FIFTH 
AVENUE JEWELERS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4518. Complaint, June 10, 1941—Decision, Sept. 18, 1945 


Where a corporation and an individual, in cooperation with whom it operated 
a retail jewelry store, and two brothers, who controlled aforesaid corpora- - 
tion and were partners also in said retail business, engaged in the inter- 
state sale and distribution of jewelry— 

(a) Represented in catalogs distributed throughout the United States that the 
prices at which their merchandise was offered for sale were wholesale 
prices, through such statements as “included herein is one of the most 
complete lines of fine diamond and precious stone jewelry available at 
authentic manufacturers’ wholesale prices’, “NOW FOR THE FIRST 
TIME in its history, this firm selling through HORTON directly to the 
public at manufacturers’ wholesale prices is able to eliminate all middle 
men’s profits and overhead expenses, thereby offering you tremendous 
Savings on your diamond purchases” ; 

The facts being that their prices were actually retail prices, and greatly in 
excess of customary wholesale prices ; 

(b) Represented, as aforesaid, that the customary retail prices of their mer- 
chandise were greatly in excess of the actual selling prices quoted in such 
eatalogs, and that such quoted prices were special or reduced, through 
such typical statements as “RSG-630—HOOP RING, yellow gold; 2 large 
round white diamonds set in white gold; approx. wt. .50 ct. Customary 
retail price: $135. Our net cost to you: $65”; 

The facts being the prices represented as ‘“‘customary retail prices” were 
fictitious, being greatly in excess of their regular retail prices, and the 
prices designated as “Our net cost to you” were in no sense special or 
reduced but were their regular and customary retail prices ; 

(c) Represented that certain of the mountings used for their rings were made 
entirely by hand, through the use in their catalogs of the legend “Hand 
Made Mountings” and through the use of the legend “Hand Made” on the 
mountings themselves ; 

The facts being said mountings were not, as long understood from the term 
“Hand Made”, the substantially more costly mountings made entirely by 
hand by skilled craftsmen, but were in many cases made by machine or 
cast in a mould, with only a small amount of finishing done by hand; 

(d) Represented the carat weight of the diamonds in their rings in such 
manner as to mislead the public, through such typical statements in 
their catalogs as “RSG-637—SOLITAIRE ENGAGEMENT RING, yellow 
gold; large round white center diamond, flanked on either side with 2 small 
diamonds set heart shaped, in white gold; approx. wt. .40ct. * * * ”; 

The facts being that, contrary to the longtime custom in the jewelry industry 
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and the public understanding, said weight would not apply to the large 
diamond without regard to the other smaller ones, and it was only by 
combining the weights of all of the diamonds in the ring that they were 
able to arrive at the figure given in the advertisement ; : 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public with respect to such products and their prices, 
and thereby to cause it to purchase substantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


Before Ur. John P. Bramhall, trial examiner. 
Mr. R. A. McOuat for the Commission. 
Kommel & Rogers, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Frackman Diamond 
Corporation, a corporation, and Morton Frackman, Joseph Frackman 
and Gilbert E. Horton, individuals, all trading and doing business 
under the name Horton Fifth Avenue Jewelers, hereinafter re- 
ferred to as respondents, have violated the provisions of the said 
Act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 


Paracrary 1. Respondent Frackman Diamond Corporation is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York. Respondents Morton 
Frackman and Joseph Frackman are brothers and are, respectively, 
the president and secretary-treasurer of the said respondent corpora- 
tion, are in active control thereof and formulate its practices and 
policies. Respondent Gilbert E. Horton is the nephew of respondents 
Morton Frackman and Joseph Frackman, and is ostensibly the owner 
of a retail business conducted under the trade name Horton Fifth 
Avenue Jewelers, and assists in the conduct of said business, which 
is, at least in part, owned and operated by respondent Frackman Dia- 
mond Corporation. The interest of respondent Horton therein is to 
the Federal Trade Commission unknown. Respondents maintain 
their principal office and place of business at 545 Fifth Avenue, in 
the city of New York, State of New York. 


Par. 2. From said place of business, the respondents sell jewelry 
locally at retail, and also conduct a retail mail order business in 
jewelry. In the conduct of their retail mail order business, respond- 
ents cause jewelry, when sold, to be transported from their said 
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place of business to purchasers thereof located in the several States 
of the United States. Respondents maintain, and for more than two 
years last past have maintained, a course of trade in said jewelry in 
commerce among and between the several States of the United States. 

Par. 3. In the course and conduct of their retail business in com- 
merce as aforesaid, and for the purpose of inducing the purchase of 
their jewelry, the respondents have published, and caused to be pub- 
lished, and have distributed, and caused to be distributed, in the 
several States of the United States, to purchasers and prospective 
purchasers at retail, catalogs in which said jewelry is descriptively 
and_ pictorially wo and in which catalogs the folowing 
statements are made: 


* ¥* * fine diamond and precious stone jewelry available at authentic 
manufacturers’ wholesale prices. 

NOW FOR THE FIRST TIMHA in its history, this firm [Frackman Diamond 
Corporation] selling through HORTON [Fifth Avenue Jewelers] directly to 
the public at manufacturers’ wholesale prices is able to eliminate all middle- 
men’s profits and overhead expenses, thereby offering you tremendous savings 
on your diamond purchases. 

YOUR DOLLAR GOES NEARLY TWICE AS FAR when you buy at 
HORTON whether you buy a $10 diamond or a $10,000 diamond. 


The foregoing statements are false and misleading. In truth and 
in fact the prices at which respondents offer for sale and sell their 
jewelry at retail to the purchasing public are not authentic manu- 
facturers’ wholesale prices, nor are they substantially lower than 
the usual retail prices of the same or similar articles of comparable 
quality sold by other retailers. 

Par. 4. In the catalogs aforementioned, each description of the 
items of jewelry offered for sale and sold by respondents is accom- 
panied by representations purporting to set forth the “Customary 
retail price” and the “net cost” to the purchaser of said items. 
Typical of these representations as to “Customary retail price” and 
“net cost” are the following: 


RSG-680—HOOP RING, yellow gold; 2 large round white diamonds set in 
white gold; approx. wt. .50 ct. Customary retail price: $135. Our net cost to 


you: $65 

RSG-644— SOLITAIRE ENGAGEMENT RING, yellow gold; 1 large round 
white center diamond, and 1 round white diamond on each side. Customary 
retail price: $50 Our net cost to you: $23 

Rw-471—Smartly tailored design. Channel set with 7 matched graduated 
round white diamonds Customary retail price: $40 Our net cost to you: $17 

RMG-541—YELLOW GOLD MOUNTING. Engraved pierced shank and sides. 
Customary retail price: $30 Our net cost to you: $13.50. 
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By means of the foregoing statements, and of others similar 
thereto but not specifically set forth herein, respondents represent _ 
that the selling prices so quoted are substantially lower than the re- 
tail prices at which they and other retailers ordinarily and eus- 
tomarily sell the same articles of jewelry, or articles of jewelry of 
comparable quality and value. Such representations are false and 
misleading. The prices designated by respondents as the “Custom- 
ary retail prices” are inflated and fictitious. In trath and in facet 
‘the prices quoted by the respondents as “Our net cost to you” are 
the prices at which respondents customarily sell their jewelry at 
retail to the purchasing public, and are substantially the same as, 
or higher than, the customary retail prices of the same or similar 
articles of jewelry of comparable quality and value offered for sale 
and sold by other retailers to the purchasing public, 

Par. 5. In the respondents’ catalogs aforementioned certain ring 
mountings are described as being “14K Solid Gold Hand Made 
Mountings,” and, after listing and describing a number of rings and 
ring mountings, respondents state and represent that “Above mount- ~ 
ings are hand made * * *.” Certain rings and ring mountings 
are physically stamped or branded with the words “hand made.” 

The foregoing statements and representations, and others similar 
thereto not specifically set out herein, are false and misleading. In 
truth and in fact, many of the ring mountings represented by re- 
spondents to be hand-made are not made entirely by hand, but are 
machine made, or cast in a mould, with the addition of a small 
amount of hand work. The term “hand made,” when applied to 
a ring or ring mounting, is, and for many years has been, under 
stood by the jewelry industry and the public to indicate a ring or 
ring mounting made and fashioned entirely by hand out of an 
amorphous chunk of gold, with the use of only a few simple tools, 
by craftsmen expert and skilled in the art of fashioning and produc- 
ing rings by hand. The value and usual price of hand-made rings 
and ring mountings is substantially higher than that of rings and 
ring mountings cast in moulds or made by machine, 

Par. 6. In the catalogs aforementioned, the descriptions of many 
of respondents’ rings offered for sale and sold include representa- 
tions and statements as to the carat weight of the diamonds in said 
rings in such a manner as to mislead the purchasing public, and 
to cause them to believe that the carat weight so set forth is the 
weight of the largest diamond in the ring, when actually the carat 
weight given is the combined weight of all the diamonds in the ring. 
Typical of these descriptions and representations as to the carat 
weight is the following: 


FRACKMAN DIAMOND CORP. ET, AL. 161 
157 Findings 


RSG-637—SOLITAIRE ENGAGEMENT RING, yellow gold; large round 
_white center diamond, flanked on either side with 2 small diamonds set heart 
shaped, in white gold; approx. wt. .40ct. * * #* 


The foregoing description and representation, and others similar 
thereto not specifically set out herein, are false and misleading, In 
truth and in fact .40 carats is not the approximate weight of the 
center and largest diamond in said ring, as represented and implied 
by respondents, but is the approximate combined weight of all of 
the three diamonds in the ring. In the jewelry industry it is cus- 
tomary, and has been customary for many years, in describing dia- 
mond rings containing one large diamond and other smaller dia- 
monds, to designate a single carat weight which indicates, and 
which is understood by the industry and by the purchasing public 
to indicate, the weight of the largest of the diamonds in the ring, 
and not the combined or total weight of all of the diamonds in the 
ring. 

Par. 7. The use by the respondents of the foregoing false and 
misleading statements, representations, and descriptions as afore- 
said, has had, and has, the tendency and capacity to mislead and de- . 
ceive, and does mislead and deceive, purchasers and prospective pur- 
chasers into the erroneous and mistaken belief that such statements, 
representations, and descriptions are true, and has caused, and 
causes, a substantial portion of the purchasing public, because of 
such erroneous and mistaken belief, to purchase respondents’ jew- 
elry. 

Par. 8. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 10, 1941, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents, Frackman Diamond Corporation, a corporation, and Morton 
Frackman, Joseph Frackman and Gilbert E. Horton, individuals, all 
trading and doing business under the name Horton Fifth Avenue 
Jewelers, charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of that act. 
After the filing by the respondents of their answers to the complaint, 
testimony and other evidence in support of and in opposition to the 
allegations of the complaint were introduced before a trial examiner 
of the Commission theretofore duly designated by it, and such testi- 
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mony and other evidence were duly recorded and filed in the office of 
the Commission. Thereafter the proceeding regularly came on for 
final hearing before the Commission on the complaint, answers, testi- 
mony and other evidence, report of the trial examiner upon the evi- 
dence and the exceptions to such report, and brief in support of the 
complaint (no brief having been filed on behalf of the respondents 
and oral argument not having been requested) ; and the Commission, 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Frackman Diamond Corporation is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York. Respondents Morton 
Frackman and Joseph Frackman are brothers and are, respectively, 
president and secretary-treasurer of the respondent corporation. They 
are in active control of the corporation and formulate its policies and 
practices. As a part of its business operations the respondent corpo- 
ration operates, in cooperation with respondent Gilbert E. Horton, a 
retail jewelry store under the name of Horton Fifth Avenue Jewelers, 
located at 545 Fifth Ave., New York, N. Y. Respondent Gilbert EK. 
Horton, who is a nephew of respondents Morton Frackman and 
Joseph Frackman, is a partner in such retail business and _ partici- 
pates actively in its operation and management. The trade name 
Horton Fifth Avenue Jewelers is registered in his name. 

Par. 2. A substantial portion of the business done by the retail 
store consists of sales made through the United States mails. In the 
course and conduct of this mail order business the respondents cause 
their jewelry, when sold, to be transported from their place of busi- 
ness in. the State of New York to purchasers located in various other 
States of the United States. Respondents maintain and have main- 
tained a course of trade in their jewelry in commerce among and 
between various States of the United States. 

Par. 3. In order to induce the purchase of their jewelry by mail, 
the respondents distribute catalogs among many prospective pur- 
chasers located at various points throughout the United States. 
These catalogs contain numerous statements with respect to respond- 
ents’ jewelry and the prices at which such jewelry is offered for 
sale. Among such statements are the following: 


In presenting this illustrated catalog Horton Fifth Avenue Jewelers does 
so with a sense of pride because included herein is one of the most complete 
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lines of fine diamond and precious stone jewelry available at authentic manu- 
facturers’ wholesale prices. (Com. Ex. 1, p. 1) 


NOW FOR THE FIRST TIMB in its history, this firm selling through 
HORTON directly to the public at manufacturers’ wholesale prices is able to 
eliminate all middlemen’s profits and overhead expenses, thereby offering you 
tremendous savings on your diamond purchases. (Com. Ex. 1, p. 3) 


Through the use of these statements and others of similar import 
respondents have represented that the prices at which their mer- 
chandise is offered for sale are wholesale prices, that is, prices at 
which such merchandise is customarily sold at wholesale. This repre- 
sentation is erroneous and misleading. Respondents’ prices are not: 
wholesale prices but are retail prices, being greatly in excess of the 
prices at which such merchandise is customarily sold at wholesale. 


Par. 4. Respondents have further represented in their catalogs 
that the customary retail prices of their merchandise are greatly in 
excess of the actual selling prices quoted in such catalogs and that 
such selling prices are special or reduced prices. The following is 
typical of the manner in which respondents’ merchandise is pre- 
sented in their catalogs: 


RSG-630—HOOP RING, yellow gold; 2 large round white diamonds set in 
white gold; approx. wt. .50 ct. Customary retail price: $1385. Our net cost 
to you: $65 (Com. Ex. 1, p. 4) 


These representations are erroneous and misleading. The prices 
represented as “customary retail prices” are fictitious prices, being 
greatly in excess of the prices at which respondents’ merchandise’ 
is regularly sold by them at retail. The prices designated as “Our 
net cost to you” are in no sense special or reduced prices, but are the 
regular and customary prices at which respondents sell such mer- 
chandise at retail in the usual and normal course of business. 


Par. 5. A further representation made by respondents is that 
certain of the mountings used for their rings are made entirely by 
hand, such representation being made through the use in respond- 
ents’ catalogs of the legend “Hand Made Mountings” and through 
the use of the legend “Hand Made” on the mountings themselves. 
Actually, many of the mountings so designated and described are 
not made by hand but are made by machine or cast in a mould and 
the only hand work done on such mountings is a small amount of 
finishing work, 

The term “Hand Made” when applied to a ring mounting has for 
many years been understood in the jewelry industry and by the 
public as indicating a ring mounting made entirely by hand out of 
a piece of precious metal by skilled craftsmen with the use of a few 
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simple tools. Ring mountings made by hand command substantially 
higher prices than those cast in moulds or made by machine. 

Par. 6. Respondents have also used representations as to the 
carat weight of the diamonds in their rings in such manner as to 
mislead the public. Typical of such representations in respondents’ 
catalogs is the following: 


RSG-637—SOLITAIRE ENGAGEMENT RING, yellow gold; large round 
white center diamond, flanked on either side with 2 small diamonds set heart 
shaped, in white gold; approx. wt. .40 ct. * * * (Com. Ex. 1, p. 4) 


In the jewelry industry it has long been customary, in describing 
diamond rings containing one large diamond and other smaller 
diamonds, to state the carat weight of the large diamond only, the 
weight of the smaller stones being disregarded. The public under- 
stands that in such cases a single carat designation refers to the 
large stone only. The use by respondents of the designation “40 ct.” 
in the advertisement quoted above constituted a representation that 
the large or center diamond in such ring had a carat weight of ap- 
proximately 40/100 carat. Actually, the weight of the center dia- 
mond was substantially less than 40/100 carat. It was only by com- 
bining the weights of all of the diamonds in the ring that respond- 
ents were able to arrive at the figure given in the advertisement. 

Par. 7. The use by the respondents of these erroneous and mis- 
leading representations with respect to their products had the ten- 
dency and capacity to mislead and deceive a substantial portion of 
the purchasing public with respect to the character and value of 
such products and the prices at which such products were custom- 
arily sold, and the tendency and capacity to cause such portion of 
the public to purchase substantial quantities of respondents’ prod- 
ucts as a result of the erroneous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondents as herein found are all 


to the prejudice of the public and constitute unfair and deceptive : 


acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of the re- 
spondents, testimony and other evidence taken before a trial exam- 
iner of the Commission theretofore duly designated by it, report of 
the trial examiner upon the evidence and the exceptions to such re- 
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port, and brief in support of the complaint (no brief having been 
filed on behalf of respondents and oral argument not having been 
requested) ; and the Commission having made its findings as to the 
facts and its conclusion that the respondents have violated the pro- 
visions of the Federal Trade Commission Act: 

It ts ordered; That the respondents, Frackman Diamond Corpo- 
ration, a corporation, and its officers, and Morton Frackman, Joseph 
Frackman, and Gilbert E. Horton, individuals, trading under the 
name Horton Fifth Avenue Jewelers or any other name, and re- 
spondents’ agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale, and distribution of jewelry or other merchandise in com- 
merce as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing, directly or by implication, that the prices at 
which respondents’ merchandise is regularly offered for sale at retail 
are wholesale prices. 

2. Representing as the usual or customary prices of respondents’ 
merchandise prices which are fictitious or in excess of the prices at 
which such merchandise is customarily sold by respondents in the 
usual and normal course of business. 

3. Representing, directly or by implication, that the prices at 
which respondents’ merchandise is offered for sale are less than the 
customary prices of such merchandise when such prices are in fact 
the usual and customary prices at which such merchandise is regu- 
larly sold by respondents. 

4. Representing, directly or by implication, that any ring mount- 
ing not made entirely by hand is hand made. 

5. Using a single carat weight designation in connection with 
rings containing one large diamond and other smaller diamonds 
unless such large diamond alone is of the weight indicated by such 
designation. 

6. Misrepresenting in any manner the carat weight of the dia- 
monds in respondents’ rings or other jewelry. 

It is further ordered, That the respondents shall, within: 60 days 
after service upon them of this order, file with the Commission a Tre- 
port in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In toe MATTER OF 


A. DAVIS & SONS, INC., MILTON E. DAVIS AND 
CHARLES S. DAVIS, INDIVIDUALLY AND 
AS OFFICERS THEREOF 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF THE WOOL 
PRODUCTS LABELING ACT OF 1939, APPROVED OCT. 14, 1940 


Docket 5822. Complaint, May 21, 1945—Decision, Sept. 25, 1945 


Where a corporation and two partners, officers thereof, engaged in the manu- 
facture and interstate sale and distribution respectively of (1) women’s 
coats, suits and other articles of wearing apparel, and (2) clothing and 
other articles— 

(a) Represented through such statements on labels and in advertisements in 
newspapers, magazines and circulars as “De-Luxe-Camel Fluff”, “Kenpaca”, 
“Imperial Camel Coat’, that garments made from the first named material 
were composed entirely or to a great extent of camel hair; that ‘“Kenpaca” 
garments were made from fabric composed entirely or in great part of 
alpaca; and that their “Imperial Camel Coat” was made of fabric com- 
posed entirely of camel hair; 

When in fact the garments labeled “De Luxe Camel Fluff” contained no camel 
‘hair; those designated “Kenpaca” contained only 25 percent of alpaca 
wool or hair; and those designated “Imperial Camel Coats” contained 10 
percent of camel hair ; 

With effect of misleading and deceiving purchasers and prospective purchasers 
into the erroneous belief that such representations were true and of caus- 
ing a substantial portion of the purchasing public, because of such belief, 
to purchase substantial quantities of said products; and also of placing 
in the hands of purchasers of their products for resale a means and 
instrumentality whereby they might, and did, mislead and deceive the 
purchasing public as to the real fiber content of said products: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act; and 

Where said corporation and individuals engaged in the introduction, and 
manufacture for introduction, into commerce of wool products which in- 

cluded women’s coats, suits and other articles of wearing apparel— 

(b) Sold said garments misbranded in violation of the Wool Products Label- 
ing Act and rules and regulations promulgated thereunder by failing to 
affix thereto a stamp, tag, label or other means of identification showing 
the percentage of the total fiber weight of wool, reprocessed wool and 
reused wool and non-wool fiber and maximum percentage of adulterating 
matter, etc.; and proper identification of the manufacturer, seller, etc., 
as thereby required; and 

(c) Violated said act and rules and regulations through use on the same 
garments of conflicting labels, in that some articles carried cardboard 
tags purporting to contain the information required by the Wool Products 
Labeling Act and bearing such expressions as “New Wool” and “Pure 
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Wool,” and in addition thereto, cloth labels bearing such expressions as 

“Camel Fluff” or “Kenpaca” or “The Imperial Camel Coat”; 

- With capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public as to the fiber content thereof : 

Held, That said acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act and the Wool Products Labeling Act of 1939. 

Mr. J.W. Brookfield, Jr. for the Commission. 
Mr. Sidney O. Raphael, of New York City, for respondents. 


ComMPrLaInt 


Pursuant to the provisions of the Federal Trade Commission 
_ Act, and the Wool Products Labeling Act of 1989, and by virtue of 
the authority vested in it by said acts, the Federal Trade Commis- 
sion having reason to believe that A. Davis & Sons, Inc., a corpo- 
ration, Milton E. Davis and Charles S. Davis, individually and as 
officers of the aforesaid corporation, hereinafter referred to as re- 
spondents, have violated the provisions of said acts, and the Rules 
and Regulations promulgated under the Wool Products Labeling 
Act of 1939, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

ParacrarH 1. Respondent, A. Davis & Sons, Inc., is a corpo- 
ration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, and has its principal office 
and place of business at 225 West 37th St., New York, N. Y. Re- 
spondents Milton E. Davis and Charles S. Davis are president and 
secretary, respectively, of the aforesaid corporation. The respond- 
ents are now and for more than one year last past have been en- 
gaged in the manufacture, sale, and distribution of women’s coats, 
suits, and other articles of wearing apparel. 

Respondents cause said products when sold by them to be trans- 
ported from their said place of business in the State of New York 
to various purchasers of their said products for resale at their re- 
spective points of location in the various States of the United 
States and in the District of Columbia. Respondents maintain and 
at all times mentioned herein have maintained a course of trade in 
said products in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 2. In April 1944, the respondents Milton E. Davis and 
Charles S. Davis organized a partnership under the name A. Davis 
& Sons, and since that time the partnership has engaged in the 
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manufacture, sale, and distribution of clothing and other articles, in 
commerce, as aforesaid. 

Par. 3. In the course and conduct of their aforesaid business and 
for the purpose of promoting the sale of their said products, the re- 
spondents have caused various false, misleading, and deceptive state- 
ments and representations, descriptive of the constituent fibers of 
which their products are made, to be printed on labels attached to 
their said products, to be inserted in newspapers, magazines, and 


advertising circulars, and to be distributed in various other ways. 


Among and typical of such false and misleading statements and — 


representations used as aforesaid are the following: 


De Luxe-Camel Fluff. 
Kenpaca. 
Imperial Camel Coat. 


thereby representing that garments made from the material desig- 
nated “De Luxe Camel Fluff” are composed entirely or to a great 
extent of camel hair; that garments made from the fabric desig- 
nated “Kenpaca” are made from fabric composed entirely or in 
great part of alpaca; and that their “Imperial Camel Coat” is 
made of fabric composed entirely of camel hair. 

Par. 4. In truth and in fact, the above quoted designations for 
_ respondents’ products are false and misleading in that the garments 
labeled “De Luxe Camel Fluff” contain no camel hair, the garments 
designated “Kenpaca” are composed of a fabric containing a very 
small percentage of alpaca wool or hair, and the garments desig- 
nated “Imperial Camel Coats” are made from a fabric containing 
a very small percentage of the hair of the camel. ° 


Par. 5. Wearing apparel and other articles made of the hair 
or wool of the alpaca and of the camel, now and for many years last 
past have been well and favorably known to the purchasing public 
as articles possessing desirable qualities and there is now, and for 
many years has been, a demand on the part of a substantial portion 
of the purchasing public for wearing apparel and other articles 
made therefrom. 

Par. 6. The use by the respondents of the aforementioned false, 
misleading, and deceptive representations and statements with re- 
spect to their said products has had and now has the tendency and 
capacity to mislead and deceive and has misled and deceived pur- 
chasers and prospective purchasers into the erroneous and mistaken 
belief that such representations and statements are true and causes 
a substantial portion of the purchasing public, because of such er- 
roneous and mistaken belief, to purchase substantial quantities of 
said products. By said acts and practices respondents also place in 
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the hands of purchasers of respondents’ products for resale a means 
and instrumentality whereby they may and do mislead and deceive 
the purchasing public as to the truth in regard to the real fiber con- 
tent of said products. 


Par. 7. Respondents are engaged in the introduction and manu- 
facture for introduction into commerce and in the sale, transporta- 
tion, and distribution of wool products as such products are defined 
in the Wool Products Labeling Act of 1939, in commerce, as “com- 
merce” is defined in said Act and in the Federal Trade Commission 
Act. Many of the respondents’ said products are composed in whole 
or in part of wool, reprocessed wool or reused wool as those terms 
are defined in the Wool Products Labeling Act of 1939, and such 
products are subject to the provisions of said Act and the Rules and 
Regulations promulgated thereunder. Since July 15, 1941, respond- 
ents have violated the provisions of said Act and said Rules and 
Regulations in the introduction and manufacture for introduction 
into commerce and in the sale, transportation, and distribution of 
said wool products in said commerce by causing said wool products to 
be misbranded within the intent and meaning of said Act and the 
Rules and Regulations. 


Par. 8. Among the wool products introduced and manufactured 
for introduction into commerce and sold, transported, and distributed 
in commerce as aforesaid are women’s coats, suits, and other articles 
of wearing apparel. Exemplifying respondents’ practice of violating 
said Act and the Rules and Regulations promulgated thereunder is 
their misbranding of the aforesaid garments in violation of the provi- 
sions of said Act and said Rules and Regulations by failing to affix to 
said garments a stamp, tag, label, or other means of identification, 
or a substitute in lieu thereof as provided by said Act showing (a) 
the percentage of the total fiber weight of the wool product, exclu- 
sive of ornamentation not exceeding five percentum of said total 
fiber weight of (1) wool, (2) reprocessed wool, (3) reused wool, 
(4) each fiber other than wool where said percentage by weight of 
such fiber was five percentum or more, and (5) the aggregate of all 
other fibers; (b) the maximum percentage of the total weight of 
the wool product of nonfibrous loading, filling or adulterating mat- 
ter; (c) the percentages in words and figures plainly legible by 
weight of the wool contents of such wool product where said wool 
product contains a fiber other than wool; (d) the name of the manu- 
facturer of the wool product, or the manufacturer’s registered iden- 
tification number and the name of a seller or reseller of the product 
as provided for in the Rules and Regulations promulgated under 
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such Act, or the name of one or more persons subject to Section 3 
of said Act with respect to such wool product. 

Par. 9. Among the said wool products manufactured for intro- 
duction into commerce and offered for sale, sold, and distributed in 
commerce as aforesaid by respondents are articles of wearing apparel 
that bear conflicting labels. Some of said garments have attached 
thereto cardboard tags purporting to contain the information re- 
quired by the Wool Products Labeling Act, and bearing such ex- 
pressions as “New Wool” and “Pure Wool.” In addition to said 
cardboard tags, said garments have attached thereto cloth labels 
bearing such expressions as “Camel Fluff” or “Kenpaca” or “The 
Imperial Camel Coat.” 

The use on the same garment of a cardboard tag which states 
that the garment is composed of wool and a cloth label containing 
a statement which implies that the garment is composed of camel 
hair or alpaca hair is confusing and has the capacity and tendency 
to mislead and deceive a substantial portion of the purchasing 
public as to the fiber content of said garments and constitutes a 
violation of the Wool Products Labeling Act of 1939, and the Rules 
and Regulations promulgated thereunder. 


Par. 10. The aforesaid acts, practices, and methods of respond- 
ents as alleged in paragraphs 7, 8, and 9 hereof constitute misbrand- 
ing of wool products and are in violation of the Wool Products 
Labeling Act of 1939, and the Rules and Regulations promulgated 
thereunder and all of the aforesaid acts, practices and methods as 
alleged herein are to the prejudice and injury of the public and con- 
stitute unfair or deceptive acts or practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Wool Products Labeling Act of 1939, the Federal Trade 
Commission on the 2ist day of May, 1945, issued and subsequently 
served its complaint in this proceeding upon respondents, A. Davis 
& Sons, Inc., a corporation, and Milton E. Davis and Charles S. 
Davis, individually and as officers of the aforesaid corporation, 
charging them with the use of unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of said acts. After 
the issuance of said complaint, and the filing of respondents’ an- 
swer thereto, a stipulation was entered into whereby it was stip- 
ulated and agreed that a statement of facts signed and executed 
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by the attorney for respondents and Richard P. Whiteley, Assistant 
Chief Counsel for the Federal Trade Commission, subject to the 
approval of the Commission, may be taken as the facts in this pro- 
ceeding and in lieu of testimony in support of the charges stated in 
the complaint, or in opposition thereto, and that the said Commis- 
sion may proceed upon said statement of facts to make its report, 
stating its findings as to the facts and its conclusion based thereon, 
and enter its order disposing of the proceeding. In said stipulation 
respondents expressly waived the filing of a report upon the evi- 
dence by a trial examiner. Thereafter, this proceeding regularly 
came on for final hearing before the Commission upon said com- 
plaint, answer and stipulation, said stipulation having been ap- 
proved, accepted, and filed; and the Commission having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, A. Davis & Sons, Inc., is a corpora- 
- tion organized, existing, and doing business under and by virtue of 
the laws of the State of New York, and has its principal office and 
place of business at 225 West 37th St., New York, N. Y. Respondents 
Milton E. Davis and Charles S. Davis are president and secretary, 
respectively, of the aforesaid corporation. The respondents are now 
and for more than one year last past have been engaged in the manu- 
facture, sale, and distribution of women’s coats, suits, and other 
articles of wearing apparel. 

Respondents cause said products when sold by them to be trans- 
ported from their said place of business in the State of New York 
to various purchasers of their said products for resale at their re- 
spective points of location in the various States of the United States 
and in the District of Columbia. Respondents maintain and at all 
times mentioned herein have maintained a course of trade in said 
products in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 2. In April, 1944 the respondents Milton E. Davis and 
Charles 8S. Davis organized a partnership under the name A. Davis 
& Sons, and since that time the partnership has engaged in the 
manufacture, sale and distribution of clothing and other articles, in 
commerce, as aforesaid. 

Par. 3. In the course and conduct of their aforesaid business and 
for the purpose of promoting the sale of their said products, the re- 
spondents have caused various statements and representations, de- 
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scriptive of the constituent fibers of which their products are made, 
to be printed on labels attached to their said products, to be inserted 
in newspapers, magazines, and advertising circulars, and to be dis- 
tributed in various other ways. Among and typical of such state- 
ments and representations used as aforesaid are the following: 

De Luxe-Camel Fluff 

Kenpaca 

Imperial Camel Coat 
thereby representing that garments made from the material desig- 
nated “De Luxe Camel Fluff” are composed entirely or to a great 
extent of camel hair; that garments made from the fabric desig- 
nated “Kenpaca” are made from fabric composed entirely or in 
great part of alpaca; and that their “Imperial Camel Coat” is made 
of fabric composed entirely of camel hair. 

Par. 4. In truth and in fact, the garments labeled “De Luxe 
Camel Fluff” contain no camel hair; the garments designated “Ken- 
paca” are composed of a fabric containing a percentage of alpaca 
wool or hair amounting to approximately 25 percent only; and the 
garments designated “Imperial Camel Coats” are made from a 


fabric containing a percentage of 10 percent of the hair of the — 


camel. 


Par. 5. Wearing apparel and other articles made of the hair or 
wool of the alpaca and of the camel, now and for many years last 
past have been well and favorably known to the purchasing public 
as articles possessing desirable qualities and there is now, and for 
many years has been, a demand on the part of a substantial portion 
of the purchasing public for wearing apparel and other articles 
made therefrom. 

Par. 6. The use by the respondents of the aforementioned repre- 
sentations and statements with respect to their said products has 
had and now has the tendency and capacity to mislead and deceive 
and has misled and deceived purchasers and prospective purchasers 
into the erroneous and mistaken belief that such representations and 
statements are true and causes a substantial portion of the purchas- 
ing public, because of such erroneous and mistaken belief, to pur- 
chase substantial quantities of said products. By said acts and 
practices respondents also place in the hands of purchasers of re- 
spondents’ products for resale a means and instrumentality whereby 


they may and do mislead and deceive the purchasing public as to” 


the truth in regard to the real fiber content of said products. 

Par. 7. Respondents are engaged in the introduction and manu- 
facture for introduction into commerce and in the sale, transporta- 
tion, and distribution of wool products as such products are defined 
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in the Wool Products Labeling Act of 1939, in commerce, as “com- 
merce” is defined in said Act and in the Federal Trade Commission 
Act. Many of the respondents’ said products are composed in whole 
or in part of wool, reprocessed wool or reused wool as those terms 
are defined in the Wool Products Labeling Act of 1939, and such 
products are subject to the provisions of said Act and the Rules and 
Regulations promulgated thereunder. Since July 15, 1941, respond- 
ents have violated the provisions of said Act and said Rules and 
Regulations in the introduction and manufacture for introduction 
into commerce and in the sale, transportation and distribution of 
said wool products in said commerce by causing said wool products 
to be misbranded within the intent and meaning of said Act and 
the Rules and Regulations. 

Par. 8. Among the wool products introduced and manufactured 
for introduction into commerce and sold, transported, and distributed 
in commerce as aforesaid are women’s coats, suits, and other articles 
of wearing apparel. Exemplifying respondents’ practice of violat- 
ing said Act and the Rules and Regulations promulgated there- 
under is their misbranding of the aforesaid garments in violation of 
the provisions of said Act and said Rules and Regulations by fail- 
ing to affix to said garments a stamp, tag, label, or other means of 
identification, or a substitute in lieu thereof as provided by said 
Act showing (a) the percentage of the total fiber weight of the wool 
product, exclusive of ornamentation not exceeding five percentum 
of said total fiber weight of (1) wool, (2) reprocessed wool, (38) 
reused wool, (4) each fiber other than wool where said percentage 
by weight of such fiber was five percentum or more, and (5) the ag- 
gregate of all other fibers; (b) the maximum percentage of the total 
weight of the wool product of nonfibrous loading, filling or adulter- 
ating matter; (c) the percentage in words and figures plainly legible 
by weight of the wool contents of such wool product where said wool 
product contains a fiber other than wool; (d) the name of the manu- 
facturer of the wool product, or the manufacturer’s registered 
identification number and the name of a seller or reseller of the 
product as provided for in the Rules and Regulations promulgated 
under such Act, or the name of one or more persons subject to 
section 3 of said Act with respect to such wool product. 

Par. 9. Among the said wool products manufactured for intro- 
duction into commerce and offered for sale, sold, and distributed in 
commerce as aforesaid by respondents are articles of wearing ap- 
parel that bear conflicting labels. Some of said garments have at- 
tached thereto cardboard tags purporting to contain the informa- 
tion required by the Wool Products Labeling Act, and bearing 
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such expressions as “New Wool” and “Pure Wool.” In addition to 
said cardboard tags, said garments have attached thereto cloth labels 
bearing such expressions as “Camel Fluff” or “Kenpaca” or “The 
Imperial Camel Coat.” 

The use on the same garment of a cardboard tag which states 
that the garment is composed of wool and a cloth label containing 
a statement which implies that the garment is composed of camel 
hair or alpaca hair is confusing and has the capacity and tendency 
to mislead and deceive a substantial portion of the purchasing pub- 
lic as-to the fiber content of said garments and constitutes a viola- 
tion of the Wool Products Labeling Act of 1939, and the Rules and 
Regulations promulgated thereunder. 

Par. 10. The sale and advertising of the “Kenpaca” coats was 
discontinued by respondents in the spring of 1943; the sale and ad- 
vertising of the “Imperial Camel” coat was discontinued in 1942; 
and the sale and advertising of “Camel Fluff” coats was discon- 
tinued after April 1, 1944. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found 
are all to the prejudice of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act and the Wool Products 
Labeling Act of 1939. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the re- 
spondents, and a stipulation as to the facts entered into by the re- 
spondents herein and Richard P. Whiteley, Assistant Chief Counsel 
for the Commission, which provides, among other things, that 
without further evidence or other intervening procedure the Com- 
mission may issue and serve upon the respondents herein findings 
as to the facts and its conclusion based thereon, and an order dispos- 
ing of the proceeding, and the Commission having made its findings 
as to the facts and conclusion that said respondents have violated 
the provisions of the Federal Trade Commission Act and the Wool 
Products Labeling Act of 1939: 

It 2s ordered, That the respondent A. Davis & Sons, Inc., a corpo- 
ration, its officers, representatives, agents, and employees, and re- 
spondents Milton EK. Davis and Charles S. Davis, individually and 
as officers of respondent A. Davis & Sons, Inc., their representatives, 
agents and employees, directly or through any corporate or other 
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device, in connection with the offering for sale, sale, and distribu- 
tion of women’s coats, suits, and other articles of wearing apparel 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

1. Using the terms “De Luxe Camel Fluff” or “Imperial Camel 
Coat,” or any other terms of similar import and meaning, either 
alone or in connection or conjunction with any other word or words, 
to designate, describe, or refer to any product which is not composed 
entirely of the hair of the camel; Provided, however, that in the 
case of a product composed in part of camel hair and in part of 
other fibers or materials, such terms may be used as descriptive of 
the camel hair content if there are used in immediate connection or 
conjunction therewith, in letters of at least equal size and con- 
spicuousness, words truthfully designating such other constituent 
fibers or materials. 

2. Using the term “Kenpaca,” or any other term of similar im- 
port and meaning, either alone or in connection or conjunction with 
any other word or words, to designate, describe, or refer to any 
product which is not composed entirely of the hair of the alpaca; 
Provided, however, that in the case of a product composed in part 
of the hair of the alpaca and in part of other fibers or materials, 
such term may be used as descriptive of the alpaca hair content if 
there are used in immediate connection or conjunction therewith, 
in letters of at least equal size and conspicuousness, words truth- 
fully designating such other constituent fibers or materials. 

3. Representing in any manner, or by any means, that respond- 
ents’ products are composed of fibers or materials other than those 
of which such products are actually composed. 

It is further ordered, That respondent A. Davis & Sons, Inc., a 
corporation, its officers, representatives, agents, and employees, and 
respondents Milton E. Davis and Charles S. Davis, individually and 
as officers of respondent A. Davis & Sons, Inc., their representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the introduction or manufacture for in- 
troduction into commerce, or the sale, transportation, or distribu- 
tion in commerce, as “commerce” is defined in the aforesaid acts, do 
forthwith cease and desist from misbranding women’s suits and 
coats or other articles of wearing apparel or other “wool products” 
as such products are defined in and subject to the Wool Products 
Labeling Act of 1939, which products contain, purport to contain, 
or in any way are represented as containing “wool,” “reprocessed 
wool,” or “reused wool” as those terms are defined in said Act, by 
failing to affix securely or place on such products a stamp, tag, 
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label, or other means of identification showing in a clear and con- 
spicuous manner : 

(a) The percentage of the total fiber weight of such wool product, 
exclusive of ornamentation not exceeding five percentum of said 
total fiber weight, of (1) wool, (2) reprocessed wool, (3) reused 
wool, (4) each fiber other than wool where said percentage by 
weight of such fiber is five percentum or more, and (5) the aggre- 
gate of all other fibers. 

(0) The maximum percentage of the total weight of such wool 
product of any nonfibrous loading, filling, or adulterating matter. 

(c) The name of the manufacturer of such wool product or the 
manufacturer’s registered identification number and the name of a 
‘seller of such wool product; or the name of one or more persons in- 
troducing such wool product into commerce, or engaged in the sale, 
transportation, or distribution thereof in commerce, as “commerce” 
is defined in the Federal Trade Commission Act and the Wool Prod- 
ucts Labeling Act of 1939. 

Provided, that the foregoing provisions concerning misbranding 
shall not be construed to prohibit acts permitted by paragraphs (a) 
and (b) of Section 3 of the Wool Products Labeling Act of 1939; 
and provided, further, that nothing contained in this order shall 
be construed as limiting any applicable provisions of said Act or the 
Rules and Regulations promulgated thereunder. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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Complaint 


In THe Marrer or 


HENRY LANKENAU, RICHARD LANKENAU, 
AND HARRY LANKENAU, TRADING AS 
LANKENAU COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5828. Complaint, June 1, 1945—Decision, Sept. 25, 1945 

Where three partners engaged in the interstate sale and distribution of wool 
and rayon fabrics— 

Represented to the public that they were the manufacturers of such products 
through use in advertisements in newspapers and trade journals, and on 
letterheads and other printed matter, of such typical statements as 
“Lankenau Company, textile manufacturers and merchants” ; 

When in fact they were merely engaged in the sale and distribution of fabrics 
purchased from others who processed and manufactured them ; 

With tendency and capacity to mislead and deceive the purchasing public, a 
substantial portion of whom have a marked preference for dealing directly 
with manufacturers, into the erroneous belief that such false representa- 
tion was true, whereby a substantial number of such public was induced 
to buy their said products: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair acts and practices 
in commerce. 


Mr. Jesse D. Kash for the Commission. 
Mr. Joseph F. Ruggieri, of Brooklyn, N. Y., for respondents. 


CoMPLAINT 


Pursuant to the Provisions of the Federal Trade Commission 
Act and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission, having reason to believe that Henry 
Lankenau, Richard Lankenau, and Harry Lankenau, individuals 
trading as Lankenau Company, hereinafter referred to as respond- 
ents, have violated the provisions of said Act and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

-Paragrary 1. Henry Lankenau, Richard Lankenau, and Harry 
Lankenau are individuals trading as Lankenau Company, with their 
office and principal place of business located at 1450 Broadway, 
New York, N. Y. 

Par. 2. The respondents, Henry Lankenau, Richard Lankenau, 
and Harry Lankenau, are now and have been for more than two 
years last past engaged in the sale and distribution of wool and 
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rayon fabrics. Respondents cause said products, when sold by them, 
to be transported from their aforesaid place of business in the State 
_of New York to purchasers thereof located in various other States — 
of the United States and in the District of Columbia. 


The respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said wool and rayon fabrics in 
commerce among and between the various States of the United 
States and in the District of Columbia. 


Par. 3. In the course and conduct of their aforesaid business, 
and for the purpose of inducing the purchase of their wool and 
rayon fabrics, the respondents have circulated and are now circulat- 
ing among prospective purchasers throughout the United States in 
advertisements, in newspapers and trade journals, letterheads, and 
other printed matter, all of general circulation, false statements and 
representations concerning the nature of their business and the 
origin of their products. Among and typical of such false state- 
ments and representations is the following: 

Lankenau Company, textile manufacturers and merchants. 


Par. 4. Through the use of said statement respondents repre- 
sent that they are the manufacturers of the products offered for sale 
and sold by them in said commerce. 

Par. 5. The foregoing representation is false, misleading, and 
deceptive. In truth and in fact, the respondents do not own, operate, 
or control any plant or factory for the manufacture of the products 
offered for sale and sold by them as aforesaid, but are engaged in 
the sale and distribution of wool and rayon fabrics made, processed, 

and manufactured by and purchased from others. 

Par. 6. There is a marked preference on the part of dealers and 
a substantial portion of the purchasing public for dealing directly 

. with and buying such products from the manufacturer. 

Par. 7. The use by respondents of the foregoing false and mis- 
leading representation has a tendency and capacity to and does 
mislead and deceive the purchasing public into the erroneous and 
mistaken belief that such false representations are true, and as a 
result thereof, a substantial number of the purchasing public were 
induced to buy respondents’ said products in said commerce be- 
tween and among the several States and in the District of Columbia. 

Par. 8. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 
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Report, Fryprnes As To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 1, 1945, issued and there- 
after served its complaint in this proceeding upon respondents, 
Henry Lankenau, Richard Lankenau, and Harry Lankenau, co- 
partners trading as Lankenau Company, charging them with the 
use of unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of said act. On June 25, 1945, respondents 
transmitted to the Commission their answer to the complaint, in 
which said answer respondents admitted all the material allega- 
tions of fact set forth in said complaint and waived all intervening 
procedure and further hearing as to said facts. Thereafter, the pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint and the said answer thereto, and the Com- 
mission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondents, Henry Lankenau, Richard Lan- 
kenau, and Harry Lankenau, are individuals comprising a partner- 
ship trading as Lankenau Company, with their office and principal 
place of business located at 1450 Broadway, New York, N. Y. 

Par. 2. The respondents are now, and for more than two years 
last past have been, engaged in the sale and distribution of wool and 
rayon fabrics. Respondents cause said products, when sold by them, 
to be transported from their aforesaid place of business in the State 
of New York to purchasers thereof located in various other States 
of the United States and in the District of Columbia. 

The respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said wool and rayon fabrics in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, and 
for the purpose of inducing the purchase of their wool and rayon 
fabrics, the respondents have circulated among prospective pur- 
chasers throughout the United States, by means of advertisements 
appearing in newspapers and trade journals, and by letterheads and 
other printed matter, all of general circulation, false statements and 
representations concerning the nature of their business and the 
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origin of their products. Among and typical of such false state- 
ments and representations has been the following: 


Lankenau Company, textile manufacturers and merchants. 


Par. 4. Through the use of said statement, respondents have 
represented to the public that they were the manufacturers of the 
products offered for sale and sold by them in said commerce. 

Par. 5. The foregoing representation was false, misleading, and ~ 
deceptive. In truth and in fact, the respondents do not now own, 
operate, and control, and they have not owned, operated, or con- 
trolled, any plant or factory where the products offered for sale 
and sold by them are, or have been, manufactured, but are, and 
have been, engaged in the sale and distribution of wool and rayon 
fabrics purchased from others who processed and manufactured 
them. © 

Par. 6. There is a marked preference on the part of dealers 
and a substantial portion of the purchasing public for dealing di- 
rectly with and buying such products from the manufacturer thereof. 

Par. 7. The use by respondents of the foregoing false and mis- 
leading representation has had a tendency and capacity to mislead 
and deceive the purchasing public into the erroneous and mistaken. 
belief that such false representation was true, and as a result thereof, 
a substantial number of the purchasing public have been induced to 
buy respondents’ said products in said commerce between and among 
the several States and in the District of Columbia. 


CONCLUSION = 


The acts and practices of the respondents as herein found are all to 
the prejudice of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondents, in which answer respondents admit all the material al- 
legations of fact set forth in said complaint and state that they waive 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That the respondents, Henry Lankenau, Richard 
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Lankenau, and Harry Lankenau, individually and trading as Lanke- 
nau Company, or trading under any other name, and their agents, 
representatives, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, and 
distribution in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of wool and rayon fabrics and other textile 
products, do forthwith cease and desist from: 

Using the word “manufacturers,” or any other word or words 
of similar import, to designate, describe, or refer to respondents or 
the business operated by them; or otherwise representing, directly or 
by implication, that respondents manufacture the products sold and 
distributed by them. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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In roe Marrer or 


VALENTINE GREENEWALD, TRADING AS 
PROFESSOR VALENTINE GREENEWALD 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 ; 


Docket 5114. Complaint, Jan. 10, 1944—Decision, Oct. 1, 1945 


Where an individual engaged in interstate sale and distribution of a medicinal 
preparation formerly designated as “Nature Nervine’, and thereafter as 
“Herbaline’— 

(a) Falsely represented through advertisements in newspapers, circulars, pam- 
phliets, and other advertising literature, directly and by implication, that 
his said preparation was a competent and effective treatment for neryous- 
ness, nervous afflictions, nervous dyspepsia, neurasthenia, nervous debility, 
exhaustion, body weakness, anemia, melancholia, depression, insomnia, 
palpitation of the heart, stomach troubles, lack of energy, bad dreams, 
weakness of mind, painful nerves and such mental conditions as dread 
and fear; that it formed blood, strengthened the nerves, built the brain, 
invigorated the body, promoted health generally, and had a beneficial effect 

- on the nerve centers; and 

(b) Walsely represented through use of the trade name “Nature Nervine” that 
said preparation was a remedy of nature, that it exerted a beneficial effect 
upon the nerves, and was effective in the treatment of nervous disorders 
and conditions ; 

With effect of misleading a substantial portion of the purchasing public into 
the erroneous belief that said representations were true, and with capacity 
and tendency so to do and thereby to induce such public to purchase sub- 
stantial quantities of his said preparation: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Arthur F. Thomas, trial examiner. 
Mr. William L. Taggart for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Valentine Greene- 
wald, an individual trading as Professor V. Greenewald, hereinafter 
referred to as respondent, has violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrary 1. Respondent Valentine Greenewald is an individual 
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trading as Professor Valentine Greenewald with his place of business 
located at R. R. No. 1, Box 36, Covington, Ky. 

Par. 2. Respondent is now, and for several years last. past has 
been, engaged in the business of offering for sale, sale, and distribu- 
tion of a medicinal preparation, formerly designated as “Nature 
Nervine” and now designated as “Herbaline,” in commerce, between 
and among the various States of the United States and in the District 
of Columbia. 

Respondent causes his said preparation, when sold, to be shipped 
and transported from his place of business in the State of Kentucky 
to the purchasers thereof located in various other States in the United 
States and in the District of Columbia. Respondent maintains, and 
at all times mentioned herein has maintained, a course of trade in 
said preparation, in commerce, between and among the various States 
of the United States and in the District of Columbia. 

Par. 8. In the course and conduct of his said business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning his said preparation by the United States mails and by 
various other means in commerce, as commerce is defined in the 
Federal Trade Commission Act; and respondent has also dissemi- 
nated and is now disseminating, and has caused and is now causing 
the dissemination of, false advertisements concerning his said prepa- 
ration by various means, for the purpose of inducing and which 
are likely to induce, directly or indirectly, the purchase of his said 
preparation in commerce, as commerce is defined by the Federal 
Trade Commission Act. 

In said advertisements, disseminated by the United States mails, 
by advertisements inserted in newspapers and by means of circulars 
and pamphlets and other advertising literature, respondent repre- 
sents and has represented, directly and by implication, that his prep- 
aration is a competent and effective treatment for nervousness, ner- 
vous afilictions, nervous dyspepsia, neurasthenia, nervous debility, 
exhaustion, body weakness, ‘anemia, melancholia, insomnia, palpita- 
tion of the heart, stomach troubles, depression, lack of energy, bad 
dreams, weakness of mind, painful nerves, and such mental condi- 
tions as dread and fear; that said preparation forms blood, 
strengthens the nerves, builds the brain, invigorates the body, pro- 
motes health generally and has a beneficial effect on the nerve centers. 

By the use of the trade name “Nature Nervine” respondent has 
represented that said preparation is a remedy of nature and that its 
use exerts a beneficial effect upon the nerves and is effective in the 
treatment of nervous disorders and conditions. 
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Par. 4. The foregoing statements and claims disseminated by 
the respondent, as aforesaid, are false, misleading, and deceptive. In 
truth and in fact, respondent’s preparation does not constitute a 
competent or effective treatment for, and has no significant thera- 
peutic value in the treatment of nervousness, nervous afflictions, 
nervous dyspepsia, neurasthenia, nervous debility, exhaustion, body 
weakness, anemia, melancholia, insomnia, palpitation of the heart, 
stomach troubles, depression, lack of energy, bad dreams, weakness 
of mind, painful nerves and such mental conditions as dread and 
fear. 

It does not form blood, will not build the brain, strengthen the 
- nerves, invigorate the body, nor will it promote health generally. 
The use of said preparation will have no beneficial effect on the 
nerve centers. It is not a remedy of nature and its use will not be 
beneficial to the nerves or effective in the treatment of nervous dis- 
orders and conditions. 

Par. 5. The use by the respondent of the foregoing false, mis- 
leading, and deceptive statements and representations has had, and 
now has, a tendency and capacity to, and does, mislead a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that said statements and representations are true and to induce 
a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase substantial quantities of 
respondent’s preparation. 

Par. 6. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


Report, Frnprn¢s As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 10, 1944, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ent, Valentine Greenewald, an individual trading as Professor Valen- 
tine Greenewald, charging him with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. Thereafter, respondent filed his answer, in which answer he 
admitted all the material allegations of fact set forth in said com- 
plaint and waived all intervening procedure and further hearing as 
to said facts. Thereafter, this proceeding regularly came on for 
final hearing before the Commission on said complaint and the 
answer thereto; and the Commission, having duly considered the 
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matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Valentine Greenewald is an individual 
trading as Professor Valentine Greenewald, with his place of busi- 
ness located at R. R. No. 1, Box 36, Covington, Ky. 

Par. 2. Respondent is now, and for several years last past has 
been, engaged in the business of offering for sale, sale and distribu- 
tion of a medicinal preparation, formerly designated as “Nature 
Nervine” and now designated as “Herbaline,” in commerce, between 
and among the various States of the United States and in the Dis- 
trict of Columbia. 

Respondent causes his said preparation, when sold, to be shipped 
and transported from his place of business in the State of Kentucky 
to the purchasers thereof located in various other States in the 
United States and in the District of Columbia. Respondent main- 
tains, and at all times mentioned herein has maintained, a course 
of trade in said preparation, in commerce, between and among the 
various States of the United States and in the District of Columbia. 

Par. 8. In the course and conduct of his said business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning his said preparation by the United States mails and by vari- 
ous other means in commerce, as commerce is defined in the Federal 
Trade Commission Act; and respondent has also disseminated and 
is now disseminating, and has caused and is now causing the dis- 
semination of, false advertisements concerning his said preparation 
by various means, for the purpose of inducing and which are likely 
to induce, directly or indirectly, the purchase of his said prepara- 
tion in commerce, as commerce is defined by the Federal Trade 
Commission Act. 

In said advertisements, disseminated by the United States mails, 
by advertisements inserted in newspapers and by means of circulars 
and pamphlets and other advertising literature, respondent repre- 
sents and has represented, directly and by implication, that this 
preparation is a competent and effective treatment for nervousness, 
nervous afilictions, nervous dyspepsia, neurasthenia, nervous debility, 
exhaustion, body weakness, anemia, melancholia, depression, in 
somnia, palpitation of the heart, stomach troubles, lack of energy, 
bad dreams, weakness of mind, painful nerves and such mental con- 
ditions as dread and fear; that said preparation forms blood, 
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strengthens the nerves, builds the brain, invigorates the body, pro- 
motes health generally and has a beneficial effect on the nerve centers. 

By the use of the trade name “Nature Nervine” respondent has 
represented that said preparation is a remedy of nature and that its 
use exerts a beneficial effect upon the nerves and is effective in the 
treatment of nervous disorders and conditions. 

Par. 4. The foregoing statements and claims disseminated by the 
respondent, as aforesaid, are false, misleading, and deceptive. In 
truth and in fact, respondent’s preparation does not constitute a com- 
petent or effective treatment for, and has no significant therapeutic 
value in the treatment of nervousness, nervous afflictions, nervous 
dyspepsia, neurasthenia, nervous debility, exhaustion, body weakness, 
anemia, melancholia, depression, insomnia, palpitation of the heart, 
stomach troubles, lack of energy, bad dreams, weakness of mind, 
painful nerves and such mental conditions as dread and fear. 

It does not form blood, will not build the brain, strengthen the 
nerves, invigorate the body, nor will it promote health generally. The 
use of said preparation will have no beneficial effect on the nerve 
centers. It is not a remedy of nature and its use will not be beneficial 
to the nerves or effective in the treatment of nervous disorders and 
conditions. 

Par. 5. The use by the respondent of the foregoing false, mislead- 
ing, and deceptive statements and representations has had, and now 
has, a tendency and capacity to, and does, mislead a substantial por- 
tion of the purchasing public into the erroneous and mistaken belief 
that said statements and representations are true and to induce a 
substantial portion of the purchasing public, because of such er- 
roneous and mistaken belief, to purchase substantial quantities of re- 
spondent’s preparation. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and the injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all of the material 
allegations of fact set forth in said complaint and states that he 
waives all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and 
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conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act; 

It is ordered, 'That respondent, Valentine Greenewald, individually, 
trading as Professor Valentine Greenewald, or under any other name, 
his representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale 
or distribution of his medicinal preparation formerly known as “Na- 
ture Nervine” and now as “Herbaline,” or any other preparation or 
preparations of substantially similar composition or possessing sub- 
stantially similar properties, whether sold under the same name or 
any other name or names, do forthwith cease and desist from directly 
or indirectly : 

1, Disseminating or causing to be disseminated any advertisement, 
by means of the United States mails, or by any means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, 
which represents directly or by inference: 

a. 'That respondent’s preparation constitutes a competent or effec- 
tive treatment for, or has any significant therapeutic value in the 
treatment of, nervousness, nervous afflictions, nervous dyspepsia, 
neurasthenia, nervous debility, exhaustion, body weakness, anemia, 
melancholia, depression, insomnia, palpitation of the heart, stomach 
troubles, lack of energy, bad dreams, weakness of mind, painful 
nerves, such mental conditions as dread and fear, or has any beneficial, 
effect upon the nerve centers. 

6. That the said preparation forms blood, strengthens the nerves, 
builds the brain, invigorates the body or promotes health generally. 

2, Disseminating or causing to be disseminated any advertisement 
by any means for the purpose of inducing or which is likely to induce 
directly or indirectly the purchase of said preparation in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, 
which advertisement contains any representation prohibited by para- 
graph 1 hereof. 

It is further ordered, That the respondent, his representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribution 
of his product, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from using 
the trade name “Nature Nervine” or any other name of similar im- 
port. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
he has complied with this order. 
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In THE MATTER OF 


GEORGE F. HAUPTMAN, TRADING AS MARKET DRUG 


COMPLAINT, FINDINGS, AND ORDER IN RHGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5236. Complaint, Oct. 18, 1944—Decision, Oct. 1, 1945 


Where an individual engaged in interstate sale and distribution of certain 
medicinal preparations designated by him as ‘“Pep-o-tabs”, consisting of 
brown and white tablets— 

(a) Falsely represented in advertisements in newspapers and cards, folders 
and circulars, directly and by implication, that said preparations, when 
used as directed by men over 35 years of age, would prevent them from 
feeling old, and would restore ambition, help Nature produce pep, vitality, 
and a new feeling of manly vigor; 

(b) Falsely represented through use of trade name “Pep-o-tabs” that use of 
said preparation would result in pep and a greater degree of vitality; and 

(c) Failed to reveal in aforesaid advertisements facts material in the light of 
such representations and material with respect to the consequences which 
might result from the use of said preparations under prescribed or cus- 
tomary conditions, in that the “Pep-o-tabs” preparation referred to as 
brown tablets is potentially dangerous because it might produce strychnine 
poisoning, irritation of the kidneys, and systemic phosphorous poisoning; 

With effect of misleading a substantial portion of the purchasing public into 
the erroneous belief that such false representations were true, and thereby 
of inducing it to purchase substantial quantities of said preparation: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. B. G. Wilson for the Commission. 
Mr, Alexander M. Hauptman, of Philadelphia, Pa., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 


and by virtue of the authority vested in it by said Act, the Federal 


Trade Commission, having reason to believe that George F. Haupt- 
man, an individual trading as Market Drug, hereinafter referred to 
as respondent, has violated the provisions of the said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

ParacrapH 1. Respondent George F. Hauptman is an individual 
trading as Market Drug, with his office and principal place of busi- 
ness located at 5900 Market St., Philadelphia, Pa. 

Par. 2. Respondent i is now and for more than two years last past 
has been engaged in the sale and distribution of certain medicinal 
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preparations consisting of brown and white tablets designated by him 
as “Pep-o-tabs,” in commerce, between and among the various States 
of the United States and in the District of Columbia. 

Respondent causes the said preparations when sold by him to be 
shipped from his aforesaid place of business in the State of Penn- 
sylvania to purchasers thereof located in various other States of the 
United States and in the District of Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said preparations in commerce between ~ 
and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of his said business and for 
the purpose of inducing the purchase of his said preparations, re- 
spondent has disseminated, and is now causing the dissemination 
of, false advertisements concerning his said preparations by United 
States mails, and by various other means in commerce as “com- 
merce” is defined in the Federal Trade Commission Act; and re- 
spondent has also disseminated, and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
concerning his said preparations by various means for the purpose 
of inducing and which are likely to induce, directly or indirectly, 
the purchase of his said preparations in commerce as “commerce” 
is defined in the Federal Trade Commission Act. 

Among and typical of the false, deceptive, and misleading state- 
ments and representations contained in said false advertisements 
disseminated and caused to be disseminated as hereinabove set forth, 
by United States mails, by insertion in newspapers circulated gen- 
erally throughout the United States and by means of cards, folders, 
and circulars are the following : 


Feel Old? Get PEP! 


If you lack ambition to go places and do things, use PEP-O-TABS. HELP 
NATURE! NEW FEELING! Scientific preparation prescribed by doctors for 
men over 35 years of age. 


Par. 4. Through the use of the foregoing statements and repre- 
sentations and others of similar import and meaning not specifically 
set out herein, the respondent represents and has represented, di- 
rectly and by implication, that said preparations used as directed 
by men over 35 years of age will prevent them from feeling old; 
that. said preparations will restore ambition, help nature produce 
pep, vitality, and a new feeling of manly vigor. 

Par. 5. The foregoing representations are false, misleading and 
deceptive. In truth and in fact, the use of respondent’s preparations 
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will have no selective effect for men over 35 years of age. They will 
not prevent a man from feeling old. The use of said preparations 
will not restore ambition or serve in any way to help nature provide 
pep, vitality, or a new feeling of manly vigor. 

The use by the respondent of the trade name “Pep-o-tabs” is false, 
misleading, and deceptive in that it serves as a representation that 
the use of said preparations will result in pep and a greater degree of 
vitality, which is contrary to fact. 

Par. 6, The respondent’s advertisements disseminated as afore- 
said with respect to “Pep-o-tabs” constitute false advertisements for 
the further reason that said advertisements fail to reveal facts ma- 
terial in the light of such representations and material with respect 
to the consequences which may result from the use of the prepara- 
tions to which the advertisements relate, under the conditions pre- 
scribed in said advertisements or under such conditions as are 
customary and usual. 

In truth and in fact the preparation known as brown tablets is 
potentially dangerous because, when taken as directed, it may pro- 
duce strychnine poisoning, irritation of the kidneys, and systemic 
phosphorus poisoning. 

Par. 7. The use by the respondent of the foregoing false and 
misleading advertisements, disseminated as aforesaid, has the ten- 
dency to and does mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
false and misleading advertisements and representations are true 
and to induce the purchasing public to purchase substantial quan- 
tities of respondent’s preparations as a result of such erroneous and 
mistaken belief. 

Par. 8. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission 
Act, the Federal Trade Commission on October 18, 1944, issued and 
subsequently served its complaint in this proceeding upon respond- 
ent, George F. Hauptman, an individual trading as Market Drug, 
charging him with the use of unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of said act. After 
respondent filed his answer admitting all the material allegations of 
fact set forth in said complaint and waiving all intervening proce- 
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dure and further hearing as to said facts, the proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint and the answer thereto; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrapH 1. Respondent George F. Hauptman is an individual 
trading as Market Drug, with his office and principal place of busi- 
ness located at 5900 Market St., Philadelphia, Pa. He is now, and 
for more than two years last past has been, engaged in the sale and 
distribution of certain medicinal preparations consisting of brown 
and white tablets designated by him as “Pep-o-tabs.” 

Par. 2. Respondent causes the aforesaid preparations, when sold 
by him, to be shipped from his place of business in the State of 
Pennsylvania to purchasers thereof located in various other States 
of the United States and in the District of Columbia, and maintains, 
and at all times mentioned herein has maintained, a course of trade 
in said preparations in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his said business and for 
the purpose of inducing the purchase of his said preparations, re- 
spondent has disseminated, and is now causing the dissemination of, 
false advertisements concerning his said preparations by means of 
the United States mails and by various other means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act; 
and respondent has also disseminated and is now disseminating, and 
has caused and is now causing the dissemination of, false advertise- 
ments concerning his said preparations by various means for the 
purpose of inducing and which are likely to induce, directly or in- 
directly, the purchase of his said preparations in commerce, as 
“commerce” is defined in the Federal Trade Commission Act. Among 
and typical of the false, deceptive, and misleading statements and 
representations contained in said false advertisements disseminated 
and caused to be disseminated as hereinabove set forth, by means of 
the United States mails, by insertion in newspapers circulated gener- 
ally throughout the United States, and by means of cards, folders, 
and circulars are the following: 


Feel Old? Get PEP! 


If you lack ambition to go places and do things, use PHP-O-TABS. HELP 
NATURE! NEW FEELING! Scientific preparation prescribed by doctors for 
men over 35 years of age. 
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Par. 4. Through the use of the foregoing statements and repre- 
sentations, and others of similar import and meaning not specifically 
set out herein, the respondent represents and has represented, directly 
and by implication, that said preparations, when used as directed by 
men over 35 years of age, will prevent them from feeling old, and 
that said preparations will restore ambition, help nature produce pep, 
vitality, and a new feeling of manly vigor. 


Par. 5. The foregoing representations are false, misleading, and 
deceptive. In truth and in fact, the use of respondent’s preparations 
will have no selective effect for men over 35 years of age. They will 
not prevent a man from feeling old. The use of said preparations will 
not restore ambition or serve in any way to help nature provide pep, 
vitality, or a new feeling of manly vigor. Furthermore, the use by the 
respondent of the trade name “Pep-o-tabs” is false, misleading, and 
deceptive in that it serves as a representation that the use of said 
preparations will result in pep and a greater degree of vitality, 
which is contrary to fact. 


Par. 6. The respondent’s advertisements disseminated as afore- 
said with respect to “Pep-o-tabs” constitute false advertisements for 
the further reason that said advertisements fail to reveal facts ma- 
terial in the light of such representations and material with respect 
to the consequences which may result from the use of the prepara- 
tions to which the advertisements relate, under the conditions pre- 
scribed in said advertisements or under such conditions as are cus- 
tomary and usual. In truth and in fact, the “Pep-o-tabs” prepara- 
tion referred to as brown tablets is potentially dangerous because, 
when taken as directed, it may produce strychnine poisoning, irrita- 
tion of the kidneys, and systemic phosphorus poisoning. 

Par. 7. The use by the respondent of the foregoing false, mis- 
leading, and deceptive advertisements, disseminated as aforesaid, 
has the tendency to, and does, mislead and deceive a substantial por- 
tion of the purchasing public into the erroneous and mistaken be- 
lief that such false, misleading, and deceptive advertisements and 
representations are true, and to induce the purchasing public to 
purchase substantial quantities of respondent’s preparation as a re- 
sult of such erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein 
found, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondent admitting all of the material allegations of fact set 
forth in said complaint and waiving all intervening procedure and 
further hearing as to said facts, and the Commission having made 
its findings as to the facts and its conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, George F. Hauptman, trading 
as Market Drug, or trading under any other name or names, his 
representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale, or distribution of medicinal preparations consisting of brown 
and white tablets now designated as “Pep-o-tabs,” or any other 
preparation or preparations of substantially similar composition or 
possessing substantially similar properties, do forthwith cease and 
desist from, directly or indirectly : 

1. Disseminating, or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or by implication: 

(a) That the use of said preparations by men will prevent them 
from feeling old. 

(b) That the use of said preparations will restore ambition, or 
in any manner will produce or assist in producing pep, vitality, or 
a new feeling of manly vigor. 

2. Disseminating, or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which fails to reveal that the preparation known as brown tablets, 
when taken as directed, may produce strychnine poisoning, irrita- 
tion of the kidneys, and systemic phosphorus poisoning. 

3. Disseminating, or causing to be disseminated, any advertise- 
ment by any means for the purpose of inducing, or which is likely to 
induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of said 
preparations, which advertisement contains any representation pro- 
hibited in paragraph 1 hereof, or which fails to comply with the 
affirmative requirements set forth in paragraph 2 hereof. 

It is further ordered, That the respondent, George F. Hauptman, 
trading as Market Drug, or trading under any other name or names, 
his representatives, agents, and employees, directly or through any 
corporate or other devices, in connection with the offering for sale, 
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sale, and distribution in commerce of medicinal preparations now - 
designated as “Pep-o-tabs,” or any other preparation or preparations 
of substantially similar composition or possessing substantially 
similar properties, do forthwith cease and desist from using the 
name “Pep-o-tabs,” or any other name of similar import, to desig- 
nate, describe, or refer to said preparations. 

lt is further ordered, That the respondent shall, within 60 days 
- after service upon him of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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Syllabus 


In THE Marrer oF 


FRIGID CHEMICAL CORPORATION AND 
HOWARD Y. HODGE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5248. Complaint, Nov. 17, 1944—Decision, Oct. 2, 1945 


- Where a corporation and its president, who controlled it, engaged in the pro- 

duction and interstate sale and distribution of an anti-freeze solution for 

use in automobile radiators, designated as “Kant Freez’, “Frigid”, or 

“Frigid Anti-Freez”— 

Falsely represented through statements in letters, pamphlets, charts, 

labels, and other advertising material that they had a factory at Strouds- 

burg, Pa., a warehouse at Allentown, Pa., and a business office in New 

York, N. Y.; when in fact their entire business was carried on from a 

single room of moderate size in Stroudsburg, where they had containers 

and simple equipment sufficient for the mixing or compounding of not 
more than 50 gallons daily of their said anti-freeze solution; 

(b) Represented as aforesaid that their said anti-freeze solution was a safe 
and suitable product for use as anti-freeze: protection for automobile radia- 
tors, which would not cause leaks, or attack, corrode, or rust any kind of 
metal, rubber or paint, or clog the passages in the cooling systems of 
automotive engines ; 

The facts being that their said product, as shown by analysis of the Bureau 
of Standards, was not, as contended, composed principally of an aqueous 
solution of calcium phosphate (tertiary), but contained 29.3 percent cal- 
cium chloride with small amounts of intended corrosion inhibitors added 
and, as such solution, had a highly injurious effect on the cooling and 
ignition systems of automobile engines, would cause serious corrosion of 
the water pump, radiator, and particularly any aluminum parts such as 
cylinder heads, and partial or complete stoppage of the water passages, 
especially in the radiator, with resultant overheating; had a tendency to 
“creep”, whereby it might get into the engine cylinders and cause damage 
to many engine parts; might cause rapid erosion of the water pump im- 
peller shaft and soon result in spraying the solution over the outside of 
the engine, where, being a good conductor of electricity, it might short- 
circuit the ignition system and necessitate replacement thereof; and 

(c) Misleadingly and deceptively failed to inform of the danger of such 
damaging effects, the general public, accustomed to believe that products 
generally known and designated as “anti-freeze” solutions and advertised 
and offered to the public as such, may be used with safety in the cool- 
ing system of an internal combustion engine and will not cause rust, cor- 
rosion, clogging, or other injury ; 

With capacity and tendency to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that such false representa- 
tions were true and thereby to induce the purchase of their said product: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


(a 
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Complaint 


Before Mr. John P. Bramhall, trial examiner. 
Mr. R. A. McOuat for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Frigid Chemical 
Corporation and Howard Y. Hodge, hereinafter referred to as re- 
spondents, have violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

ParacrarH 1. Respondent Frigid Chemical Corporation is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York, having its principal 
place of business at 420 Main St. in the city of Stroudsburg, in the 
State of Pennsylvania. Respondent Howard Y. Hodge, an in- 
dividual, is president of respondent Frigid Chemical Corporation, 
and formulates and controls its practices and policies; he has his 
office and place of business at the same address as the corporate re- 
spondent. Said respondents have acted together and in cooperation 
with each other in doing the acts and things hereinafter alleged. 

Par. 2. Respondent Frigid Chemical Corporation is now and for 
more than one year last past has been engaged in the production 
of a solution designed to prevent freezing in automobile radiators 
designed “Kant Freez,” “Frigid,” or “Frigid Anti Freez,” and in 
the sale and distribution thereof in commerce among and between 
the various States of the United States and in the District of Co- 
lumbia. Respondents cause said product, when prepared for market- 
ing and sold, to be transported from the city of Stroudsburg in the 
State of Pennsylvania to purchasers thereof who are located at 
points in various other States of the United States, and in the Dis- 
trict of Columbia. Respondents maintain, and at all times men- 
tioned herein have maintained, a course of trade in said product in 
commerce among and between the various States of the United 
States, and in the District of Columbia. 

Par. 3. In the course of their aforesaid business, and in further- 
ance of the sale and distribution of said product, respondents have 
circulated and are now circulating among prospective purchasers 
throughout the United States, by United States mails, advertise- 
ments by means of letters, pamphlets, and charts, and other adver- 
tising material, all of general circulation, many false and mislead- 
ing statements relative to their business and to the efficacy of said 
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product in preventing freezing in automobile radiators, among and 
typical of which are the following: 


(Letterheads) 
Permanent 
Anti Freez FRIGID Chemical Corp. 
= * * * * * * * *® * * * 
Warehouse Office Factory 
Allentown, Pa. New York City Stroudsburg, Pa. 
(Pamphlets) 
Permanent Permanent 
Anti Freez Anti Freez 


* * * * * * * * * * * * 


FRIGID “THAT’S ALL” 
(GUARANTEE) 

No. 1—Any Anti Freez that will not create a leak is the Anti Freez to buy— 
A SURE GUARANTEE ; 

No. 2—* * *—A positive protection for your engine, and will not form gases 
either hot or cold. 

* * * 

No. 4—HAS NO BEFFECT—and will not attack, corrode, rust, clog, or harm 
any kind of metal, rubber, or paint surfaces under road and extensive 
laboratory tests. 

* * * 3 

No. 7—KANT FREHZ—Will protect against freezing according to your mix- 
ture (see chart) 

No. 8—INDESTRUCTIBLE—Life of solution is probably indefinite. Heat or 
cold will not destroy the elements. 


(Charis) 
PERMANENT 
FRIGID 
Anti Freez ‘decyl et 
RADIATOR PROTECTION CHART 


(List of make and model of all automobiles in general use with directions for 
use of respondents’ product in each.) 


Par. 4. The aforesaid statements and representations, together 
with similar statements appearing in respondents’ advertising but not- 
herein set out, purport to be descriptive of respondents’ business and 
of said product and its effectiveness in use in automotive engine radi- 
ators. In the manner and by the means aforesaid, respondents repre- 
sent expressly and by implication that they have a factory at 
Stroudsburg, and a warehouse at Allentown, both in the State of 
Pennsylvania, and an office in New York, N. Y.; that said product 
“Frigid” furnishes permanent anti-freeze radiator protection for sub- 
stantially all models of automobiles in general use in the United 
States; that “Anti Freez” will not create a leak; that it is positive 
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protection against freezing and damage when used in an automobile 
engine; that it will not attack, corrode, rust, clog or harm any kind 
of metal, rubber, or paint surfaces; that the solution is indestructible. 


Par. 5. In truth and in fact, respondents do not have a factory 
at Stroudsburg, Pa. They maintain no warehouse at Allentown. 
They have no office in New York, N. Y. “Frigid” is not a permanent 
anti-freeze mixture. Said product is an aqueous solution of calcium 
chloride to which small amounts of intended corrosion inhibitors 
have been added. Said product’s noncorrosive properties do not com- 
pare favorably with other quality anti-freeze solutions sold in the 
United States. These intended corrosion inhibitors as well as the 
calcium chloride have highly injurious effects upon the component 
parts of the cooling and ignition systems of automotive engines. Re- 
spondents’ product causes serious corrosion of the water-pump, radi- 
ator, and cylinder heads, and is particularly deleterious to any 
aluminum parts. Respondents’ said product causes partial or com- 
plete stoppage of water passages in the radiator, with resultant over- 
heating. Respondents’ said solution has a tendency to “creep” and 
to leak or seep into the engine cylinders and cause great damage to 
many engine parts other than the radiator. When the solution 
causes an erosion of the water-pump impeller shaft, the solution is 
sprayed over the outside of the automobile engine. “Frigid” is a 
good conductor of electricity and causes a short circuit of the igni- 
tion system. Because of the high corrosivity of respondents’ solu- 
tion, small deposits eaten from parts of the radiator may temporar- 
ily seal small radiator leaks. 

Respondents operate their entire business in a single room in a 
building located at 420 Main St., Stroudsburg, Pa. Respondents 
mix the solution in said building where it is stored until sold and 
shipped to customers. The mixing equipment consists of two kettles 
in which the ingredients are mixed. Respondents place the words 
“Warehouse, Allentown, Pennsylvania,” “Office, New York City” 
and “Factory, Stroudsburg, Pennsylvania” on letterheads and other 
printed matter to create the impression that they actually maintain 
a warehouse, an office and a factory at the respective locations. 

Par. 6. For many years there have been on the market, and sold 
to the general public throughout the United States, solutions for 
use in the water in the cooling systems of automobile and other 
types of internal combustion engines to prevent injury to such en- 
gines from the freezing of the water used in the cooling system. 
These solutions are known as “anti-freeze” and have proven de- 
pendable both from the standpoint of protecting the cooling sys- 
tem and other parts of the engine from cold and in not damaging 
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any part of the engine or vehicle in which the engine is installed 
through rust, corrosion, clogging, or any other form of deterioration 
or injury. 

When a product is advertised as an “anti-freeze,” the public be- 
lieves that it possesses the attributes found in these long used, de- 
pendable products; that it may be used with safety in such cooling 
systems; that it will not cause rust, corrosion, clogging, or other de- 
terioration or injury, and that it will protect the cooling system and 
other parts of the engine from cold. 

Respondents’ representation that their said product is an “anti- 
freeze” leads the public to believe that said product is safe and de- 
pendable for use in the cooling systems of internal combustion en- 
gines in guarding against damage from low temperatures, and 
without injury to such engines, from rust, corrosion, clogging, or 
other deleterious or damaging effects. Respondents’ failure to in- 
form the general public of the deleterious and damaging effects 
which result or may result from the use of their said product as an 
“anti-freeze” is misleading and deceptive. 

Par. 7. Many purchasers of products associated with the opera- 
tion of an automobile have a preference for those products which 
may be purchased direct from the factory, warehouse, or New York 
office of the manufacturer, in the belief that in so purchasing they 
may have the advantage of lower prices, better quality, and other 
advantages which would not be available if said purchases would 
have to be made through middlemen, wholesalers, retailers, or sales- 
men. 

Par. 8. The use by the respondents of the foregoing deceptive, 
false, and misleading statements and representations with respect to 
said solution has had and now has the capacity and tendency to, 
and does, mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such 
false statements and representations are true, and induces the pur- 
chase of respondents’ said product because of said erroneous and mis- 
taken belief. 

Par. 9. The aforesaid acts and practices of the respondents herein 
alleged are all to the prejudice and injury of the public, and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Revort, Finpines as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 17, 1944, issued and 
subsequently served its complaint in this proceeding upon the re- 
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spondents named in the caption hereof, charging them with the use 
of unfair and deceptive acts and practices in commerce in violation 


of the provisions of said act. After the issuance of said complaint — 


and the filing of respondents’ answer thereto, testimony and other 
evidence in support of and in opposition to the allegations of said 
complaint were introduced before an examiner of the Commission 
theretofore duly designated by it, and said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission on the said complaint, answer, testimony and 
other evidence, report of the trial examiner, and brief in support of 
the complaint (respondent not having filed brief and oral argu- 
ment not having been requested) ; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent Frigid Chemical Corporation is a 
corporation organized and existing under the laws of the State of 
New York, with its principal place of business located at 420 Main 
St., Stroudsburg, Pa. Respondent Howard. Y. Hodge, an individual, 
is president of the corporate respondent and has his office and place 
of business at 420 Main St., Stroudsburg, Pa. The individual re- 
spondent owns all the stock of the corporate respondent except 
qualifying shares, and formulates and controls its policies and prac- 
tices. The said respondents have acted together and in cooperation 
with each other in carrying on the business of producing, selling, 
and distributing an anti-freeze solution for use in automobile radia- 
tors and have designated said solution as “Kant Freez,” “Frigid,” 
or “Frigid Anti-Freez.” 

Par. 2. In the course and conduct of the aforesaid business, re- 
spondents have caused their said anti-freeze solution, when sold, to 
be transported from their place of business in Pennsylvania, to pur- 
chasers thereof at their points of location in various other States of 
the United States and in the District of Columbia, and have main- 
tained a course of trade in said product in commerce among and 
between various States of the United States and in the District of 
Columbia. 

Par. 8. In order to promote and induce the sale and distribution 
of their said anti-freeze solution, respondents have circulated among 
prospective purchasers in various States of the United States, by 
means of the United States mails and by other means, letters, pam- 


FRIGID CHEMICAL CORP. ET AL. _ 201 
195 Findings 


phlets, charts, labels, and other advertising material. In this ad- 
vertising material, respondents have made numerous false and mis- 
leading statements concerning their business and their said anti- 
freeze solution, among and typical of which are the following: 


Permanent Anti-Freez FRIGID CHEMICAL CORP. 

Warehouse Office Factory 
Allentown, Pa. New York City Stroudsburg, Pa. 
* * * * * * * * * * * * 


FRIGID “THAT’S ALL” 
GUARANTEE 

No. 1—Any Anti Freez that will not create a leak is the Anti Freez to buy— 
A SURE GUARANTEE 

No. 2—NON INFLAMMABLE—A positive protection for your engine, and will 

r. not form gases either hot or cold. 

* * * 

No. 4—HAS NO EFFECT—and will not attack, corrode, rust, clog, or harm 
any kind of metal, rubber, or paint surfaces under road and extensive 
laboratory tests. 

* * * 

No. 6-SUMMER AND WINTER—Can remain in radiator all year round with 
protection. Boiling Point 230 F. degrees. 


* * * * * * * : s + * * * 
FRIGID CHEMICAL CORPORATION 
Warehouse Office Factory 
Allentown, Pa. New York City Stroudsburg, Pa. 


Par. 4. By means of the aforesaid statements, respondents have 
represented, directly and by implication, that they have a factory 
at Stroudsburg, Pa., a warehouse at Allentown, Pa., and a business 
office in New York, N. Y.; that their said anti-freeze solution is a 
safe and suitable product to be used as anti-freeze protection for 
automobile radiators; that it will not cause leaks; and that it will 
not attack, corrode, or rust any kind of metal, rubber, or paint, or 
clog the passages in the cooling systems of automotive engines. In 
truth and in fact, respondents do not, have the large and extensive 
- business facilities claimed. They maintain no warehouse at Allen- 
town, Pa., and have no business office in New York, N. Y. The entire 
business of respondents is carried on from a single room of moderate 
size in Stroudsburg, Pa., where they have containers and simple 
equipment sufficient for the mixing or compounding of not more 
than 50 gallons daily of their said anti-freeze solution. The in- 
dividual respondent testified that their aforesaid anti-freeze solu- 
tion is composed principally of an aqueous solution of calcium 
phosphate (tertiary), with small quantities of acetone, dioxan, gum 
arabic, Aqualube, and methylene blue.. However, analysis of re- 
spondents’ said product by the National Bureau of Standards dis- 
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closes that it is essentially a solution of calcium chloride, to which 
small amounts of intended corrosion inhibitors have been added. 
The analysis showed no trace of phosphates, but did show that the 
product contained 29.3 percent calcium chloride. Such a solution 
has a highly injurious effect on the component parts of the cooling 
and ignition systems of automobile engines. It will cause serious 
corrosion of the water pump, radiator, and particularly any alumi- 
num parts such as cylinder heads. It will cause partial or complete 
stoppage of the water passages, especially in the radiator, with re- 
sultant overheating. It has a tendency to “creep” and may thus get 
into the engine cylinders and cause damage to many engine parts. 
Such a solution may cause rapid erosion of the water pump impeller 
shaft and soon result in spraying the solution over the outside of the 
engine, where, because it is a good conductor of electricity, it may 
short-circuit the ignition system and necessitate the replacement 
thereof. 

Par. 5. For many years there have been on the market various 
solutions which are sold to the general public for use in the cooling 
systems of internal combustion engines to prevent damage from the 
freezing of water used in the cooling systems, which solutions cause 
no injury to the engine in which they are used. These solutions are 
generally known and designated as “anti-freeze” solutions, and 
when a product is advertised and offered to the public as an “anti- 
freeze,” members of the public believe that it may be used with 
safety in the cooling system of an internal combustion engine and 
that it will not cause rust, corrosion, clogging, or other injury. Re- 
spondents’ representation of their aforesaid product as an anti- 
freeze, without informing members of the public of the damaging 
effects which may result from its use, is misleading and deceptive. 

Par. 6. The use by respondents of the aforesaid false, mislead- 
ing, and deceptive statements and representations with respect to 
their business, and with respect to their so-called “anti-freeze” prod- 
uct, has had the capacity and tendency to mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements and representations are 
true and to induce the purchase of respondents’ said product because 
of such erroneous and mistaken beliefs. 


CONCLUSION 


The aforesaid acts and practices of respondents are all to the preju- 
dice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission on the complaint of the Commission, the answer of respond- 
ents, testimony and other evidence taken batons an examiner of the 
Commission theretofore duly designated by it, report of the trial 
examiner, and brief in support of the complaint (respondent not 
having filed brief and oral argument not having been requested) , 
and the Commission having made its findings as to the facts and its 
conclusion that respondents have violated the provisions of the 
Federal Trade Commission Act: 

It is ordered, That respondent, Frigid Chemical Corporation, a 
corporation, its officers, and respondent, Howard Y. Hodge, in- 
dividually and as an officer of the corporate respondent, jointly or 
severally, their respective representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of the anti- 
freeze preparation designated “Kant Freez,” “Frigid,” or “Frigid 
Anti-Freez,” or any anti-freeze solution of substantially similar 
composition or having substantially similar properties, do forthwith 
cease and desist from: 

1. Representing that any office or warehouse is owned, main- 
tained, or operated in any city or locality where no such office or 
warehouse is owned, maintained, or operated; or otherwise repre- 
senting in any manner that the size, nature, or extent of the facilities 
owned, occupied, or operated is different from or greater than is the 
fact. 

2. Representing that their said anti-freeze product is safe for 
use in the cooling systems of internal combustion engines; that it 
will not cause leaks; or that it will not rust, corrode, clog, or other- 
wise damage the cooling systems or other parts of such engines. 

3. Representing that their said product is an anti-freeze prepara- 
tion for use in the cooling systems of internal combustion engines 
without affirmatively disclosing in a clear and conspicuous manner 
in immediate conjunction with such representation the fact that 
said preparation will rust and corrode the cooling system of such 
an engine, may clog the passages in such cooling system, and other- 
wise damage such engine. 

It is further ordered, That respondents shall, within 60 days after 
the service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 


STROMBERG HATCHERY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 
Docket 5162:- Complaint, May 20, 1944—Decision, Oct. 8, 1945 


A United States Record of Performance breeder is understood by the poultry 


industry to be one operating a poultry breeding plant or hatchery in ac- 
cordance with the provisions of the United States Record of Performance 
breeding stage, under the National Poultry Improvement Plan admin- 
istered by the United States Department of Agriculture through the 
Bureau of Animal Industry, and under which, in addition to maintaining 
United States Record of Performance matings, all other mated birds sup- 
plying hatching eggs to said person or to any hatchery owned or 
operated by him must be under the supervision of the plan in one of the 
breeding stages. 


Where four individuals engaged in the hatching, breeding, and interstate sale 


— 


~~ 


and distribution of chickens and baby chicks; through advertising in news- 
papers, folders, pamphlets, circulars, and other advertising matter— 
Falsely represented, directly or by implication, that they were United 
States Record of Performance poultry breeders, and that they operated 
a poultry hatchery under the supervision and in accordance with the 
rules and regulations of the National Poultry Improvement Plan admin- 
istered by the Bureau of Animal Industry of the Department of Agri- 
culture; 

Falsely represented that United States Record of Performance males 
headed their best flocks; that their “extra special grade” chickens and 
baby chicks were produced from Record of Performance males; and that 
their White Leghorn and White Rock chickens and baby chicks were 
sired by Record of Performance males; 


When in fact their flocks were not headed or their baby chicks sired by 


males that had been approved, leg-banded, and registered by official Record 
of Performance inspectors and did not otherwise comply with the re 
quirements for United States Record of Performance males in accord- 
ance with the National Poultry Improvement Plan, under the rules and 
regulations of which, chicks and hatching eggs, although produced in 
hatcheries complying with the plan, lose their identity when purchased 
for resale by a person or firm not participating therein; and 


(c) Falsely represented that all their flock inspection work was done by 


authorized licensed inspectors and testers; and that their baby chicks were 
double blood tested for pullorum and fowl typhoid; 


With tendency and capacity to mislead and deceive a substantial portion of 


the purchasing public into the erroneous belief that such representations 
were true, and thereby to induce such public to purchase substantial 
quantities of their products: 


Held, That such acts and practices, under the circumstances set forth, were 


all to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


s 
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Before Mr. Randolph Preston, trial examiner. 
Mr. Jesse D. Kash for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Ernest Stromberg, 
Josephine Stromberg, Betty Snyder, and Loyl Stromberg, individu- 
als trading as Stromberg Hatchery, hereinafter referred to as re- 
spondents, have violated the provisions of the said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest hereby issues its complaint stating 
its charges in that respect as follows: 

ParacraPH 1. Respondents Ernest Stromberg, Josephine Strom- 
berg, Betty Snyder, and Loyl Stromberg are individuals trading as 
Stromberg Hatchery, with their principal place of business located 
at Fort Dodge, Iowa. Respondents also maintain a branch office in 
Minneapolis, Minn., and retail sales offices at St. Paul, Minn., Madi- 
son City, Marshalltown, and Boone, Iowa. 

Par. 2. Respondents are now and for more than one year last 
past have been engaged in the business of hatching, breeding and 
selling chickens and baby chicks. Respondents cause their chickens 
and baby chicks when sold by them to be transported from their 
aforesaid place of business in the States of Iowa and Minnesota to | 
purchasers thereof located in various other States of the United 
States. 

Respondents maintain and at all times mentioned herein have 
maintained a course of trade in their said chickens and baby chicks 
in commerce among and between the various States of the United 
States. 

Par. 3. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their chickens and baby 
chicks, respondents have circulated and are now circulating among 
prospective purchasers throughout the United States by United 
States mails, by advertisements in newspapers and by advertising 
folders, pamphlets, circulars and other advertising matter many 
false statements and representations concerning their said products. 

Among and typical of such false statements and representations 
disseminated as aforesaid are the following: 

U. S. R. O. P. Sires head our best flocks. 


STROMBERG EXTRA SPECIAL RB. O. P. Sired Matings 
Your “EH” for Effort With Stromberg Big, Strong R.O.P. Sired Baby Chicks 
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Stromberg R.O.P. Sired White Leghorns 

Stromberg R.O.P. Sired White Rocks 

All flock inspection work done by authorized licensed napecbors and 
Testers. 

Super Quality Grade: * * * Also, all breeders are bloodtested for 
Pullorum (B.W.D.) and Fowl] Typhoid. 

Special Super Quality: * * * Double Bloodtested for Pullorum and 
Fowl! Typhoid. 

Extra Special R.O.P. Sired Matings: * * * Double Bloodtesting for 
Pullorum (B.W.D.) and Fowl Typhoid. 


Through the statements and representations hereinabove set forth, 
and others similar thereto not specifically set out herein, respondents 
have represented directly or by implication that they are U.S. Rec- 
ord of Performance poultry breeders and that they operate a 
poultry hatchery under the supervision and in accordance with the 
rules and regulations of the National Poultry Improvement Plan 
administered by the Bureau of Animal Industry of the Department 
of Agriculture; that. United States Record of Performance (males) 
head their best flocks; their their extra special grade chickens and 
baby chicks are produced from R.O.P. males; that their White Leg- 
horn and White Rock chickens and baby chicks are sired by Record 
of Performance males; that all their flock inspection work is done 
by authorized licensed inspectors and testers; that their super qual- 
ity grade chickens and baby chicks and all breeders are blood tested 
for Pullorum (B.W.D) and Fowl Typhoid; that their special super 
quality and extra special R.O.P. chickens and baby chicks are 
double blood tested for Pullorum and Fowl Typhoid. 

Par. 4. A United States Record of Performance breeder is under- 
stood by members of the poultry industry to be one operating a 
poultry breeding plant or hatchery in accordance with the provi- 
sions of the U. S. Record of Performance breeding stage, under 
the National Poultry Improvement Plan administered by the U. S. 
Department of Agriculture through the Bureau of Animal In- 
dustry. In addition to maintaining United States Record of Per- 
formance matings, all other mated birds supplying hatching eggs to 
said person or to any hatchery owned or operated by him must be 
under the supervision of the plan in one of the breeding stages. 


Par. 5. The foregoing representations are grossly exaggerated, 
false and misleading. In truth and in fact the respondents are not 
United States Record of Performance breeders and do not own or 
operate a poultry breeding plant or hatchery under the supervision 
and in accordance with the rules and regulations of the National 
Poultry Improvement Plan, administered by the United States De- 
partment of Agriculture through the Bureau of Animal Industry. 


STROMBERG HATCHERY 207 
204 Findings 


Respondents’ chickens and baby chicks are not headed or sired by 
males that have been approved, leg-banded and registered by official 
R.O.P. inspectors and do not otherwise comply with the requirements 
for United States Record of Performance males in accordance with 
the National Poultry Improvement Plan. Under the rules and 
_ regulations of the National Poultry Improvement Plan, chicks and 
hatching eggs, although produced in hatcheries complying with the 
National Poultry Improvement Plan, lose their identity when they 
are purchased for resale by a person or firm not participating in the 
National Poultry Improvement Plan. 

The respondents are not members of, nor are they participating 
under the plan in any particular. The inspectors and testers doing 
flock inspection for the respondents are not authorized or licensed 
inspectors or testers. Respondents’ so-called “Super Quality” grade 
chickens and baby chicks and breeders are not blood tested for 
Pullorum and Fowl Typhoid. Their so-called “Super Special” qual- 
-ity and “Extra Special” chickens and baby chicks are not double 
blood tested for Pullorum and Fowl Typhoid. 

Par. 6. The use by the respondents of the foregoing false and 
misleading advertisements disseminated as aforesaid has a tendency 
and a capacity to and does mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
such false advertisements are true and to induce the purchasing pub- 
lic to purchase substantial quantities of the respondents’ products as 
a result of such belief. 

Par. 7. The aforesaid acts and practices of respondents as herein 
alleged are all to the injury and prejudice of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 20, 1944, issued and subse- 
quently served its complaint in this proceeding upon the respond- 
ents, Ernest Stromberg, Josephine Stromberg, Betty Snyder and 
Loyl Stromberg, individuals trading as Stromberg Hatchery, charg- 
ing them with the use of unfair and deceptive acts and practices in 
commerce in violation of the provisions of said act. After the issu- 
ance of said complaint and the filing of respondents’ answer thereto, 
a stipulation as to the facts was entered into whereby it was stipu- 
lated and agreed that a statement of facts signed and executed by 
respondents and Richard P. Whiteley, Assistant Chief Counsel, for 
the Commission, subject to the approval of the Commission, may be 
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taken as the facts in this proceeding and in lieu of testimony in sup- 
port of the charges stated in the complaint, and in opposition thereto, _ 
and that said Commission may proceed upon said complaint and 
said statement of facts to make its report, stating its findings as to 
the facts and its conclusion based thereon, and enter its order dispos- 
ing of this proceeding without the presentation of argument or the 
filing of briefs. The respondents expressly waived the filing of the 
Trial Examiner’s Report upon the Evidence. Thereafter, said stipu- 
lation having been approved, this proceeding regularly came on for 
final hearing before the Commission upon said complaint and said — 
stipulation as to the facts, and the Commission having duly con- 
sidered the matter and being now fully advised in the premises, 
finds that this proceeding is in the public interest and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents Ernest Stromberg, Josephine Strom- 
berg, Betty Snyder, and Loyl Stromberg are individuals trading as 
Stromberg Hatchery, with their principal place of business located 
at Fort Dodge, Iowa. Respondents also maintain a branch office in 
Minneapolis, Minn., and retail sales offices at St. Paul, Minn., 
Madison City, Marshalltown, and Boone, Iowa. 

Par. 2. Respondents are now and for more than one year last 
past have been engaged in the business of hatching, breeding, and 
selling chickens and baby chicks. Respondents ane their chickens 
and baby chicks, when sold by them, to be transported from their 
aforesaid places of business in the States of Iowa and Minnesota 
to purchasers thereof located in various other States of the United 
States. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in their said chickens and baby chicks 
in commerce among and between the various States of the United 
States. 

Par. 8. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their chickens and 
baby chicks, respondents have circulated, and are now circulating, 
among prospective purchasers throughout the United States, by 
United States mails, by advertisements in newspapers, and by ad- 
vertising folders, pamphlets, circulars, and other advertising mat- 
ter, many statements and representations concerning their said 
products. Among and typical of such statements and representations 
disseminated as aforesaid are the following: 


U. S. R.O.P. Sires head our best flocks. 


\ / 4 hie ae 
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Stromberg Extra Special R.O.P. Sired Matings. 

Your “E” for Effort with Stromberg Big, Strong R.O.P. Sired Baby Chicks. 

Stromberg R.O.P. Sired White Leghorns. 

Stromberg R.O.P. Sired White Rocks. 

All flock inspection work done by authorized licensed Inspectors and 
Testers. 

Super Quality Grade: * * * Also, all breeders are bloodtested for 
Pullorum (B.W.D.) and Fowl Typhoid. 

Special Super Quality: Not merely another grade at a higher price. Chicks 
in this grade are from excellent high egg production stock including blood- 
lines from our R.O.P. Sired Matings. In addition to being from breeders that 
are culled for type, size, color and egg production, they are Double Blood- 
tested for Pullorum and Fowl] Typhoid. 

Extra Special R.O.P. Sired Matings: * * * Double Bloodtesting for 
Pullorum (B.W.D.) and Fowl Typhoid. 


Par. 4. Through the statements and representations hereinabove 
set forth, and others similar thereto not specifically set out herein, 
respondents have represented, directly or by implication, that they 
are United States Record of Performance poultry breeders and that 
they operate a poultry hatchery under the supervision and in accord- 
ance with the rules and regulations of the National Poultry Im- 
provement Plan administered by the Bureau of Animal Industry 
of the Department of Agriculture; that United States Record of 
Performance males head their best flocks; that their “extra special 
grade” chickens and baby chicks are produced from Record of Per- 
formance males; that their White Leghorn and White Rock chickens 
and baby chicks are sired by Record of Performance males; that all 
their flock inspection work is done by authorized licensed inspectors 
and testers; that their baby chicks are double blood tested for Pul- 
lorum and Fowl] Typhoid. 

Par. 5. A United States Record of Performance breeder is un- 
derstood by members of the poultry industry to be one operating a 
poultry breeding plant or hatchery in accordance with the provisions 
of the United States Record of Performance breeding stage, under 
the National Poultry Improvement Plan administered by the United 
States Department of Agriculture through the Bureau of Animal 
Industry. In addition to maintaining United States Record of Per- 
formance matings, all other mated birds supplying hatching eggs 
to said person or to any hatchery owned or operated by him must be 
under the supervision of the plan in one of the breeding stages. 

Par. 6. The foregoing representations are grossly exaggerated, 
false, and misleading. In truth and in fact, the respondents are not 
United States Record of Performance breeders and do not own or 
operate a poultry breeding plant or hatchery under the supervision 
and in accordance with the rules and regulations of the National 
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Poultry Improvement Plan, administered by the United States De- 
- partment of Agriculture through the Bureau of Animal Industry. 

Respondents’ flocks are not headed or their baby chicks sired by 
males that have been approved, leg-banded and registered by official 
Record of Performance inspectors and do not otherwise comply 
with the requirements for United States Record of Performance 
males in accordance with the National Poultry Improvement Plan. 
Under the rules and regulations of the National Poultry Improve- 
ment Plan, chicks and hatching eggs, although produced in hatch- 
eries complying with the National Poultry Improvement Plan, lose 
their identity when they are purchased for resale by a person or firm. 
not participating in the National Poultry Improvement Plan. 

The respondents are not members of, nor are they participating — 
under the plan in any particular. The inspectors and testers doing 
flock inspection for the respondents are not authorized or licensed 
inspectors or testers. Respondents’ baby chicks are not blood tested 
for Pullorum (B.W.D.) and Fowl Typhoid. 

Par. 7. The use by the respondents of the foregoing false and 
misleading representations disseminated as aforesaid has a tendency 
and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that 
such representations are true, and to induce the purchasing public 
to purchase substantial quantities of the respondents’ products as 
a result of such belief. 


CONCLUSION 


The foregoing acts and practices of the respondents as herein 
found are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and a stipulation as 
to the facts entered into between the respondents and Richard P. 
Whiteley, Assistant Chief Counsel, for the Federal Trade Com- 
mission, which provides, among other things, that without further 
evidence or other intervening procedure the Commission may issue 
its findings as to the facts and conclusion based thereon and an order 
disposing of the proceeding; and the Commission having made its 
findings as to the facts and conclusion that respondents have vio- 
lated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Ernest Stromberg, Josephine 
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Stromberg, Betty Snyder, and Loy] Stromberg, individually or trad- 
ing as Stromberg Hatchery or under any other name or names, 
their representatives, agents, and employees, directly or through 
any corporate or other device in connection with the offering for 
sale, sale, and distribution of baby chicks or other poultry in com- 
merce as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing that respondents are United States Record of 
Performance Poultry breeders or that they operate a poultry breed- 
ing plant under the supervision of an official State agency super- 
vising United States Record of Performance work. 

2. Representing that United States Record of Performance males 
head any of their flocks unless the flocks concerning which such rep- 
resentations are made are segregated and headed by males which 
have been officially banded with U. S. R.O.P. sealed and numbered 
official leg bands and duly registered as such. 

8. Representing that their chickens or baby chicks are produced 
from or sired by, United States Record of Performance males unless 
the chickens or baby chicks concerning which such representations 
are made have been actually sired by males which have been officially © 
banded with U. S. R.O.P. sealed and numbered leg bands and duly 
registered as such. 

4. Using the term “R.O.P. Sired” or any other term of similar 
import or meaning to designate or describe respondents’ chicks in 
such a manner as to represent directly or by implication that the 
chicks so designated are U. S. R.O.P. chicks or that respondents 
are participants in the National Poultry Improvement Plan. 

5. Representing that all of their flock inspection work is done by 
authorized, licensed inspectors and testers. 

6. Representing that their baby chicks are blood tested for pullo- 
rum (B.W.D.) or fowl typhoid. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 


MORT DUFF, BERT L. FRANCE AND MRS. PEARLE 
FRANCE, TRADING AS INTERSTATE HATCHERIES 
AND CORNHUSKER STATE HATCHERY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5204. Complaint, Aug. 12, 1944—Decision, Oct. 3, 1945 


A United States Record of Performance breeder or hatcher is understood by 


the poultry industry to be one operating under an official state agency 


cooperating with the Bureau of Animal Industry, United States Depart- 
ment of Agriculture, under what is known as the National Poultry Im- 
provement Plan, which, as approved by the Secretary of Agriculture, has 
for its objective, among other things, improvement in the production and 
breeding qualities of poultry and authoritative identification of breeding 
stock, hatching eggs, and chicks with respect to quality, by describing them 
in terms uniformly accepted in all parts of the United States. 


Certain official terminology prescribed by the National Poultry Improvement 


Plan, such as “U. S. Record of Performance” or “Record of Performance” 
and the abbreviations thereof, “U.S.R.O.P.” and “R.O.P.” has acquired 
definite meaning throughout the industry and trade, and when used to 
describe specified fowls indicates that each has an official performance or 
lineage record. Said terms and symbols, however, are not applicable to all 
poultry produced by a National Poultry Improvement Plan participant, and 
are misnomers for any fowl that has not been duly certified and reg- 
istered as such, so that a cockerel cannot become a U.S.R.O.P. or an R.O.P. 
male in the accepted meaning of said term until the passing of certain 
official tests when it has reached six months of age, failing which, no 
record of performance has been established or is recognized, notwithstand- 
ing pedigree, and regulations of the plan provide that the use of the term 
“R.O.P. sired” is permissible only when the males siring the chicks so 
described have been officially leg banded as U.S.R.O.P. males and reg- 
istered as such, the progeny of mere wing-banded cockerels not being 
“R.O.P. sired.” 


Where three individuals engaged in interstate sale and distribution of baby 


(a) 


chicks and two of them, for a time, in the operation of a hatchery; 
through statements in newspapers, trade journals, and in advertising fold- 
ers, pamphlets, circulars, radio continuities and other advertising media— 
Falsely represented, directly or by implication, that they were United 
States Record of Performance breeders and operated poultry breeding 


plants or hatcheries under the supervision of an official state agency super-. 


vising the National Poultry Improvement Plan administered by the Bureau 
of Animal Industry, United States Department of Agriculture, in coopera- 
tion with official state agencies; 


The facts being that the eggs used in their hatchery were obtained from ap- 


proximately thirty-three suppliers, of whom only three operated U.S. ap- 
proved hatcheries under the National Poultry Improvement Plan; 


(b) Falsely represented that the chicks they sold were sired by United States 
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Record of Performance leg-banded males of dams with an egg production 
record of 223 to 345 eggs per year; and that each of their chicks was 
from a dam with a known record of 275 eggs or better; and received and 
accepted orders for R.O.P. chicks which they filled by their regular stock 
of alleged R.O.P. sired chicks, but invoiced as R.O.P. chicks; 

_ With the effect of misleading and deceiving a substantial portion of the pur- 
chasing public into the erroneous belief that such representations were 
true, and thereby of causing it to purchase substantial quantities of their 
said baby chicks: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the injury and prejudice of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. Randolph Preston, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Mr. Mort Duff, Mr. Bert L. France and Sifford, Wadden & Jepson, 
of Sioux City, Ia., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that Mort Duff, Bert L. 
France and Mrs. Pearle France, individuals trading and doing busi- 
ness as Interstate Hatcheries and Cornhusker State Hatchery, herein- 
after referred to as respondents, have violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in re- 
spect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

ParacraPy 1. Respondents Mort Duff, Bert L. France, and Mrs. 
Pearle France are individuals trading and doing business as Inter- 
state Hatcheries and Cornhusker State Hatchery, with their office and 
principal place of business located at 1929 Fourth St., Sioux City, 
Iowa, with a retail establishment located at 2419 N St., Omaha, Nebr. 

Par. 2. Respondents are now and for more than one year last past 
have been engaged in the sale and distribution of baby chicks. Re- 
spondents cause their baby chicks, when sold by them, to be trans- 
ported from their aforesaid place of business in the States of Iowa 
and Nebraska to purchasers thereof located in various other States 
of the United States. 

Respondents maintain and at all times mentioned herein have 
maintained a course of trade in said baby chicks in commerce among 
and between the various States of the United States. 

Par. 3. In the course and conduct of their aforesaid business, and 
for the purpose of inducing the purchase of their baby chicks, re- 
‘spondents have circulated and are now circulating among prospective 
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purchasers throughout the United States, by United States mails, ad- 
vertisements in newspapers and trade journals, and by advertising 
folders, pamphlets, circular letters, radio continuities, and other ad- 
vertising media, many false statements and representations concern- 
ing their product. Among and typical of such false statements and 
representations disseminated as aforesaid are the following: 


! 
Big Sioux R.O.P. Sired Chicks 
223 to 345 egg pedigree sires. 


_A 10 to 30% increase in egg production over ordinary chicks—that’s what 
you can reasonably expect from Big Sioux R.O.P. sired chicks according to 
United States Department of Agriculture estimates of the benefits of mating 
breeder flocks with U.S.R.O.P. males. It’s your assurance of a heavier laying, 
much more profitable flock of layers if you start right with Big Sioux 223 to 
345 egg R.O.P. sired chicks. 

* * * We want you to know that Big Sioux chicks are hatched entirely 
from breeders individually blood-tested for pullorum and that all reactors 
have been eliminated. : 

No matter what Big Sioux “mating” you choose, you get strong, healthy 
chicks from individually selected 100% Pullorum Tested breeding stock. 

Big Sioux 275 to 345 egg R.O.P. sired large English White Leghorns * * * 
Hach is an R.O.P. male with official dam’s egg record from 275 to 343 eggs. 
Average egg production 292 eggs. Average egg weight over 2534 ounces per 
dozen. Average body weight nearly 5 pounds. All are choice layers bred for 
generations from high egg record R.O.P. parentage. Largely they are daugh- 
ters of R.O.P. males with dams’ egg records of 275 eggs and up. 

Big Sioux 223 to 281 egg R.O.P. sired White Rocks. 

Big Sioux chicks this week and next at big season discounts * * * 
Chick prices as low as $4.80 per hundred. 223 to 345 egg R.O.P. sired chicks. 
Healthy hatched from pullorum tested flocks * * * 

Interstate Hatcheries are producers of Big Sioux chicks profit bred from 
the nation’s finest blood lines. Their R.O.P. sired chicks are obtained from 
flocks headed by wing-banded pedigreed males from the most outstanding 
breeders in the United States. Write Interstate Hatcheries c/o WNAX for 
catalog of Big Sioux chicks triple A * * * Special mating and * * #* 
R.O.P. sired and receive also free booklets on laying house management and 
chick raising. 


. Par. 4. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto not specifically set 
out herein, respondents have represented, directly and by implication, 
that their Big Sioux sired chicks are progeny of United States Rec- 
ord of Performance sires of dams with an egg production of 223 to 
345 eggs per year; that a 10 to 30% increase can be expected in egg 
production from their Big Sioux R.O.P. sired chicks; that their Big 
Sioux chicks are hatched entirely from breeders individually blood 
tested for pullorum and that all reactors have been eliminated; that 
all of their Big Sioux chicks of every mating are produced from in- 
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dividually selected 100% Pullorum tested breeding stock; that their 
Big Sioux English White Leghorn chicks are progeny of sires of 
dams with an egg production of 275 to 345 eggs per year; that each 
Record of Performance male has an official dam’s egg record of 275 to 
343 eggs per year; that the average egg production is 292 eggs per 
year; that the average egg weight is over 2534 ounces per dozen; that 
the average body weight is nearly 5 pounds; that their Big Sioux 
White Rock chicks are progeny of sires of dams with 223 to 281 egg 
production per year; that their chicks are sold at a price of $4.80 per 
hundred; that respondents are United States Record of Performance 
breeders and operate poultry breeding plants or hatcheries under the 
supervision of an official for the agency supervising the National 
Poultry Improvement Plan administered by the Bureau of Animal 
Industry, United States Department of Agriculture, in cooperation 
with official State agencies; that their sired chicks are obtained from 
flocks headed by wing-banded pedigreed males from the most out- 
standing breeders in the United States, and meet all the requirements 
of the United States Record of Performance program. 


Par. 5. The foregoing statements and representations are grossly 
exaggerated, false and misleading. In truth and in fact, respondents’ 
Big Sioux sired chicks are not progeny of United States Record of 
Performance sires of dams with an egg production of 223 to 345 eggs 
per year, or any other specified egg production; neither a 10 to 30% 
increase, nor any other specified percentage of increase, can be ex- 
pected in egg production from their Big Sioux sired chicks; their Big 
’ Sioux chicks are not hatched entirely, or to any appreciable percent, 
from breeders individually blood tested for pullorum and reactors 
in such breeding stock have not been eliminated; their Big Sioux 
chicks of every mating are not produced from individually selected 
100% pullorum tested breeding stock; their Big Sioux English 
White Leghorn chicks are not progeny of sires of dams with an egg 
production of 275 to 845 eggs per year; each so-called Record of 
Performance male does not have an official dam’s egg record of 275 
to 348, or any other specified number, eggs per year; the average 
egg production is not 292 eggs per year, or any other specified num- 
ber; the average egg weight is not over 2534 ounces per dozen; the 
average body weight is not nearly 5 pounds; respondents’ Big Sioux 
White Rock chicks are not progeny of sires of dams with 223 to 281 
egg production per year; their so-called Record of Performance 
chicks sold at a price of $4.80 per hundred are not United States 
Record of Performance chicks; respondents are not United States 
Record of Performance breeders and do not operate poultry breed- 
ing plants or hatcheries' under the supervision of an official for the 
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agency supervising the National Poultry Improvement Plan admin- 
istered by the Bureau of Animal Industry, United States Depart- 
ment of Agriculture, in cooperation with official State agencies; re- 
spondents’ so-called Record of Performance sired chicks are not ob- 
tained from flocks headed by wing-banded pedigreed males from the 
most outstanding breeders in the United States; and do not meet 
all the requirements of the United States Record of Performance 
program. Respondents’ principal business is operating a commer- 


cial hatchery in which chicks are hatched from eggs purchased by _ 


them from outside sources. The standard price for Record of Per- 
formance baby chicks is considerably more than $4.80 per hundred. 
The average price for Record of Performance chicks is between 
$50.00 and $75.00 per hundred. The average for United States certi- 
fied chicks which are Record of Performance sired is around $18.00 
per hundred. 

. Par. 6. A United States Record of Performance breeder or hatch- 
ery is understood by members of the poultry industry to be one 
operating a poultry breeding plant under the official State agency 
cooperating with the Bureau of Animal Industry, United States De- 
partment of Agriculture. The United States Record of Perform- 
ance embraces records of egg production and body weight made on 
the breeder’s premises under official supervision and similar records 
made at officially conducted egg-laying contests when such records 
are passed upon by the official State inspector or official State super- 
visor, and when the individual birds meet other United States Rec- 


ord of Performance requirements. Chicks and hatching eggs pro- . 


duced under said plan lose their identity as provided by the rules 
and regulations of said plan whenever purchased for resale by one 
not participating in the plan. 


Par. 7. The use by the respondents of the acts and practices herein ; 


set forth has a tendency and capacity to, and does, mislead and de- 
ceive a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such statements, representations, and 
claims are true, and causes and has caused a substantial portion of 
the purchasing public, because of such erroneous and mistaken be- 
lief, to purchase substantial quantities of respondents’ baby chicks. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the injury and prejudice of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Repvort, Finpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
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the Federal Trade Commission, on August 12, 1944, issued and sub- 
sequently served its complaint in this proceeding upon the respond- 
ents, Mort Duff, Bert L. France, and Mrs. Pearle France, individu- 
ally and trading as Interstate Hatcheries and Cornhusker State 
Hatchery, charging them with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents’ 
answer thereto, testimony and other evidence in support of and in 
opposition to the allegations of said complaint were taken before 
a trial examiner of the Commission theretofore duly designated by 
it, and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter this proceeding 
regularly came on for final hearing before the Commission upon 
said complaint, answer thereto, testimony and other evidence, report 
of the trial examiner upon the evidence, and brief in support of the 
complaint (respondents not having filed brief or requested oral 
argument) ; and the Commission, having duly considered the mat- 
ter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondents, Mort Duff, Bert L. France, and 
Mrs. Pearle France, are individuals trading and doing business as 
Interstate Hatcheries, with their office and principal place of busi- 
ness located at 1929 Fourth St., Sioux City, Iowa. The respondents 
Mort Duff and Bert L. France also operated a hatchery known as 
Cornhusker State Hatchery, which was located in Omaha, Nebr., and 
which was discontinued about July 1, 1944. : 

Par. 2. The respondents are now, and for several years last past 
have been, engaged in the sale and distribution of baby chicks, Re- 
spondents cause their baby chicks, when sold by them, to be trans- 
ported from their place of business in the State of Iowa to pur- 
chasers thereof located ‘n various other States of the United States. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said baby chicks in commerce among 
and between the various States of the United States. 

Par. 3. In the course and conduct of their aforesaid business and 
for the purpose of inducing the purchase of their baby chicks, re- 
spondents circulated among prospective purchasers throughout the 
United States by United States mails, advertisements in newspapers 
and trade journals, and by advertising folders, pamphlets, circular 
letters, radio continuities, and other advertising media, many false 
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statements and representations concerning their products. Among 
and typical of such false statements and representations dissemi- 
nated as aforesaid are the following: 


Big Sioux R.O.P. Sired Chicks 

223 to 345 Egg Pedigree Sires! 

R.O.P. BREEDING IS THE ANSWER 

Last year the national hen-housed average ezg production for the United 
States was only 113 eggs per bird, whereas the average R.O.P. candidate pul- 
lets was 170 eggs per bird. The greater production of these R.O.P. candidates 
was the direct result of U.S.R.O.P. or U. S. Record of Performance breeding, 
which means breeding from official 200-egg and up, individually-pedigreed 
breeders. 

* * * * * * * 

A 10 to 30% INCREASE in Egg Production over ordinary chicks, that’s 
what you can reasonably expect from Big Sioux R.O.P. Sired Chicks, according 
to U. S. Dept. of Agriculture estimates of the benefits of mating breeder flocks 
with U.S.R.O.P. males. It’s your assurance of a heavier laying, much more 
profitable flock of layers if you start right with Big Sioux 223 to 345-egg 
R.O.P. Sired Chicks. 

It is not even practicable for many hatcherymen to attempt trapnesting or 
pedigree breeding and as far as Interstate Hatcheries is concerned, we will 
always purchase our pedigreed cockerels from reliable and long established 
breeders. We do plan on going further than just buying pedigreed males, how- 
ever, and that will be to purchase pullet chicks from flocks also headed by 
pedigreed males so that we can establish key flocks in which the ancestry of 
both females and males is a matter of official record. As a matter of fact, we 
do have this year one group of our R.O.P. Sired chicks that are from flocks 
where the hens are. from flocks of last year headed by Ghostley pedigreed 
males of 275 to 341 egg ancestry, and these hens are mated to males this year 
from Ghostley and from dams of 275 to 345 egg ancestry. 

Every R. O. P. Sired White Leghorn chick sold by Interstate Hatcheries in 
1944 will.be produced from flocks which are wing banded and each one is from 
a dam with a known record of 275 eggs or better. So, we have no hesitancy 
in saying that our R.O.P. sired White Leghorn chicks will be equal to any that 
can be purchased anywhere. 

BIG SIOUX 275 to 345 EGG R.O.P. SIRED 

SIRES. Hach is a R.O.P. male with official dam’s egg record from 275 to 
343 eggs. Average egg production 292 eggs. 7 


Par. 4. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto not specifically set 
out herein, respondents represent, directly or by implication, that 
they are United States Record of Performance breeders and operate 
poultry breeding plants or hatcheries under the supervision of an 
official State agency supervising the National Poultry Improvement 
Plan administered by the Bureau of Animal Industry, United States 
Department. of Agriculture, in cooperation with official State 
agencies; that the chicks sold by respondents were sired by United 
States Record of Performance leg-banded males of dams with an 
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egg production record of 223 to 345 eggs per year; and that each of 
respondents’ chicks is from a dam with a known record of 275 eggs 
or better. Furthermore, in the course and conduct of their business 
the respondents have received and accepted orders for R.O.P. chicks 
which have been filled by respondents’ regular stock of alleged 
R.O.P. sired chicks, but invoiced as R.O.P. chicks. 

Par. 5. In truth and in fact, respondents are not United States 
Record of Performance poultry breeders and do not operate poultry 
breeding plants under the National Poultry Improvement Plan. The 
respondents do not own any flocks of chickens from which hatching 
eggs are produced and used in their hatchery. Instead, the eggs so 
used in their hatchery are obtained from approximately thirty-three 
suppliers, twenty-four of whom are located in the vicinity of Sioux 
City, Iowa. Of these suppliers there are only three who operate U.S. 
Approved hatcheries under the National Poultry Improvement Plan. 
All of respondents’ chicks which were represented as being R.O.P. 
sired were not in fact sired by officially leg-banded R.O.P. males, and 
in fact many were sired by cockerels which had not been qualified 
as R.O.P. males. The chicks sold by the respondent were not from 
dams with known records of 275 eggs or better, nor were the sires 
in many instances from dams with egg production records of 223 
to 345 eggs per year. 

Par. 6. A United States Record of Performance breeder or. 
hatchery is understood by members of the poultry industry to be one 
operating under an official State agency cooperating with the Bureau 
of Animal Industry, United States Department of Agriculture, 
under what is known as the National Poultry Improvement Plan. 
The National Poultry Improvement Plan, as approved by the Sec- 
retary of Agriculture, has for its objective, among other things, im- 
provement in the production and breeding qualities of poultry and 
authoritative identification of breeding stock, hatching eggs, and 
chicks with respect to quality, by describing them in terms uni- 
formly accepted in all parts of the United States. Certain official 
terminology prescribed by the Plan, such as “U.S. Record of Per- 
formance” or “Record of Performance” and the abbreviations 
thereof, “U.S.R.O.P.” and “R.O.P.,” has acquired definite meaning 
throughout the industry and trade, and when used to describe spec- 
ified fowls indicates that each thereof has an official performance 
or lineage record. 

The terms “U.S. Record of Performance” or “Record of Per- 
formance” and the symbols, “U.S.R.O.P.” or “R.O.P.,” are not ap- 
plicable to all poultry produced by a National Poultry Improvement 
Plan participant, and are misnomers for any fow] that. has not been 


688612—48—17 


220 FEDERAL TRADE COMMISSION DECISIONS 


Order 41 F.T.C. 


duly certified and registered as such. A cockerel cannot become a 
U.S.R.O.P. or an R.O.P. male in the accepted meaning of said term 
until the passing of certain official tests when it has reached six 
months of age. The cockerel’s condition and qualities at the end of 
the six-months’ period are essential items in its record of perform- 
ance, which is not kept until after said official inspection and certifi- 
cation. If such inspection is not officially made or if the cockerel 
fails to pass the tests when made, no record of performance has been 
established or is recognized, notwithstanding pedigree. Regulations 
of the plan provide that the use of the term “R.O.P. sired” is permis- 
sible only when the males siring the chicks so described have been 
officially leg banded as U.S.R.O.P. males and registered as such. Ac- 
cordingly, the progeny of mere wing-banded cockerels are not 
“R.O.P. sired.” 

Par. 7. The use by the respondents of the acts and practices here- 
' inabove set forth has the tendency and capacity to, and does, mislead 
~ and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such statements, representations, 
and claims are true and causes a substantial portion of the purchasing 
public, because of such mistaken belief, to purchase substantial quan- 
tities of respondents’ baby chicks. 


CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the injury and prejudice of the public and constitute unfair and 


deceptive acts and practices in commerce within the intent and mean- 


ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of the re- 
spondents, testimony and other evidence taken before a trial examiner 
of the Commission theretofore duly designated by it in support of 
the allegations of said complaint and in opposition thereto, report 
of the trial examiner upon the evidence, and brief filed in support 
of the complaint (respondents not having filed brief or requested 
oral argument) ; and the Commission having made its findings as to 
the facts and its conclusion that the respondents have violated the 
provisions of the Federal Trade Commission Act. 

It 1s ordered, That the respondents, Mort Duff, Bert L. France, 
and Mrs. Pearle France, individually and trading as Interstate 
Hatcheries or trading under any other trade name, and their re- 
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Spective representatives, agents, and employees, directly or through 
any corporate or other device in connection with the offering for sale, 
sale, and distribution of baby chicks or other poultry in commerce as 
“commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Representing, directly or by implication, that respondents are 
R.O.P. poultry breeders or that they operate a poultry plant under 
the supervision of an official from the agency supervising United 
States Record of Performance work. 

2. Representing, directly or by implication, that respondents’ baby 
chicks are produced from, or sired by, United States Record of Per- 
formance males unless the chicks so offered for sale have been actu- 
ally sired by males which have been officially banded with U.S.R.O.P. 
sealed and numbered official leg bands and duly registered as such. 

3. Using the term “R.O.P Sired” or any other term of similar im- 
port or meaning to designate or describe respondents’ chicks in such 
a manner as to represent directly or by implication that the chicks 
so designated are U.S.R.O.P. chicks or that respondents are partici- 
pants in the National Poultry Improvement Plan. 

4, Misrepresenting the egg production records of the dams of the 
baby chicks offered for sale or sold by the respondents, or the egg pro- 
duction records of the dams of the sires of such baby chicks, or in 
any other manner misrepresenting the egg production record or the 
strain from which respondents’ baby chicks are hatched. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 


CHARLES W. HAYSSEN, TRADING AS 
H. H. HAYSSEN COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
- OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4402. Complaint, Dec. 5, 1940—Decision, Oct. 8, 1945 


Where an individual engaged in the interstate sale and distribution of certain 

preparations designated as “Dr. Hayssen’s Eureka Goitre Balsam,” “Dr. 
Hayssen’s Eureka Goitre Ointment,” and “Hayssen’s Supreme Rheumatism 
Tablets”— 

(a) Falsely represented in advertisements of said “Balsam” and said “Oint- 
ment,” directly and by implication, that his said preparations constituted 
cures or competent treatments for tonsilitis, rheumatism, tumors, wens, 
and cysts, and were safe and harmless for use; 

The facts being that little if any of the active ingredient of said ointment, 
which consisted essentially of a petrolatum base containing 10 percent 
iodide of potassium, was absorbed by the skin; and said “Balsam,” which 
contained 10 percent iodide of potassium, was not safe and harmless for 
use under prescribed or usual conditions, in that the potassium iodide 
content was sufficient to cause serious injury to health: its use might 
unduly activate a goitre, with harmful results, and might convert a 
nontoxic goitre into a toxic goitre; and, if taken by a person having ar- 
rested tuberculosis, it might dissolve the fibrous tissues about the healed 
lesions and, in cases of active tuberculosis, might prevent or retard the 
healing process; and 

(b) Failed to reveal in said advertisements facts material with respect to the 
aforesaid consequences which might result from prescribed or customary 
use of the preparation; 

With tendency and capacity to mislead and deceive a substantial portion of 
the purchasing public into the erroneous belief that such false and mis- 
leading advertisements were true, and as a result to induce members of 
such public to purchase substantial quantities of his said preparations: 

Held, That such acts and practices were all to the prejudice and injury of 
the public, and constituted unfair and deceptive acts and practices in 
commerce. 


Before Mr. Arthur F’. Thomas, trial examiner. 
Mr. Jesse D. Kash for the Commission. 
Mr. William C. Taylor, of Mobile, Ala., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Charles W. Hayssen, 
an individual trading as H. H. Hayssen Company, hereinafter re- 
ferred to as respondent, has violated the provisions of said act, and 
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it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrapH 1. The respondent, Charles W. Hayssen, is an in- 
dividual trading as H. H. Hayssen Company, with his office and 
principal place of business located at 106 Margaret St., Mobile, Ala. 

Par. 2. The respondent is now, and for more than two years last 
past has been engaged in the sale and distribution of certain prepara- 
tions containing drugs described by him as “Dr. Hayssen’s Eureka . 
Goitre Balsam,” “Dr. Hayssen’s Eureka Goitre Ointment,” and 
“Hayssen’s Supreme Rheumatism Tablets,” and recommended by him 
for use in the treatment of various ailments and conditions of the 
human body. 

Respondent causes his said preparations, when sold by him, to be 
transported from his aforesaid place of business in the State of Ala- 
bama to purchasers thereof located in various other States of the 
United States and in the District of Columbia. Respondent main- 
tains, and at all times mentioned herein has maintained, a course of 
trade in said preparations in commerce among and between the vari- 
ous States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business, re- 
spondent has disseminated, and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements con- 
cerning his said products by the United States mails and by various 
other means in commerce, as commerce is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now 
disseminating, and has caused and is now causing the dissemination 
of false advertisements concerning his said products by various means 
for the purpose of inducing and which are likely to induce, directly 
or indirectly, the purchase of his said products in commerce, as com- 
merce is defined in the Federal Trade Commission Act. 

Among and typical of the false, misleading and deceptive state- 
ments and representations contained in said false advertisements dis- 
seminated, and caused to be disseminated as hereinabove set forth by 
the United States mails, by advertisements in newspapers and peri- 
odicals and by pamphlets, circulars and other advertising literature, 


are the following: 


(Enlarged ) 
GOITRE (Thyroid ) and TONSILITIS 
(Glands ) (Rheumatism ) 


STAINLESS By operations only localized swellings are removed and are 
PAINLESS very likely to return because the roots, germs and 
HARMLESS poisons remain in the system. Now it is considered those 

having Goitre or Tonsilitis have them by their own choice, 
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through indifference or neglect because they can be scientifi- 
cally absorbed by using Dr. Hayssen’s World Famous Goitre 
Preparations. “Eureka” Ointment and Balsam for simple Goitre 
(enlarged thyroid glands). Exophthalmia, Inward Goitre, Ton- 
silitis, Tumors, Wens, Cysts, Etec. These preparations are Safe, 
Dependable, and do not destroy natural tissues. 

DR. HAYSSEN’S SUPREME RHEUMATISM TABLETS 
GUARANTHED 

To give satisfaction for Rheumatic, Diabetic and Syphilitic 
conditions, Obesity, Goitre, enlarged Glands, Tumors, Wens, 
Cysts, Tonsillitis, Exophthalmia, Gall bladder, Sinus, Heart 
Trouble, and Nerve Sedative. Is a wonderful Iodizer, Alkalinizer, 
Blood Builder and Purifier. 


Par. 4. Through the use of the aforesaid statements and repre- 
sentations and others of similar import, not specifically set out herein, 
the respondent represents and has represented directly or by implica- 
tion that his preparations designated “Dr. Hayssen’s Eureka Goitre 
Balsam” and “Dr. Hayssen’s Eureka Goitre Ointment” constitute 
cures or remedies and competent and effective treatments for tonsil- 
itis, rheumatism, tumors, wens and cysts. Respondent also represents 
in the manner aforesaid that his preparation designated “Hayssen’s 
Supreme Rheumatism Tablets” constitutes a cure or remedy and a 
competent and effective treatment for rheumatism, diabetes, syphilis, 
obesity, tumors, wens, cysts, tonsilitis, gallbladder, sinus, heart 
trouble, and nervousness; that said preparation serves to alkalinize 
the system and builds and purifies the blood. Respondent further 
represents that all of his said preparations are safe for use. 

Par. 5. The foregoing representations are grossly exaggerated, 
false and misleading. In truth and in fact, respondent’s preparations 
“Dr. Hayssen’s Eureka Goitre Balsam” and “Dr. Hayssen’s Eureka 
Goitre Ointment,” whether used together or separately, do not con- 
stitute cures or remedies for tonsilitis, rheumatism, tumors, wens or 
cysts, nor do said preparations possess any therapeutic value in the 
treatment of such conditions. Said preparation designated “Hays- 
sen’s Supreme Rheumatism Tablets” does not constitute a cure or 
remedy for, nor does it possess any therapeutic value in the treat- 
ment of, rheumatism, diabetes, syphilis, obesity, tumors, wens, cysts, 
tonsilitis, gallbladder, sinus, heart trouble, or nervousness. It does 
not serve to alkalinize the system nor does it build or purify the 
blood. 

None of respondent’s said preparations are in all cases safe-for 
use, as they contain the drug potassium iodide in a quantity suffi- 
cient to cause in some instances serious injury to health if said 
preparations are used under the conditions prescribed in said ad- 
vertisements or under such conditions as are customary or usual. 


: 
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The use of said preparations as aforesaid may be harmful to those 
having any form of goitre other than simple, colloid goitre and to 
those having tuberculosis in either the active or arrested stage. The 
hazard in cases of goitre is the tendency of potassium iodide to con- 
vert a simple adenoma to a toxic adenoma. In cases of arrested tuber- 
culosis the tendency of potassium iodide is to dissolve the fibrous 
tissues about the healed lesions and thereby to reactivate the tuber- 
cular process. In cases of active tuberculosis the tendency of potas- 
sium iodide is to prevent or retard the healing process. 

Par. 6. Further, the advertisements disseminated by respondent 
as aforesaid constitute false advertisements for the reason that they 
fail to reveal facts material in the light of the representations con- 
tained therein, and fail to reveal that the use of said preparations by 
persons having any form of goitre other than simple, colloid goitre or 
having tuberculosis in either the active or arrested stage may result 
in serious injury to health. 

Par. 7. The use by the respondent of the foregoing false and mis- 
leading advertisements disseminated as aforesaid has the tendency 
and capacity to and does mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that 
such false and misleading advertisements are true, and to induce the 
purchasing public to purchase substantial quantities of respondent’s 
preparations as a result of such erroneous and mistaken belief. 

Par. 8. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and. practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Finpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 5, 1940, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
Charles W. Hayssen, charging him with the use of unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of re- 
spondent’s answer thereto, testimony and other evidence in support of 
and in opposition to the allegations of the complaint were introduced 
before examiners of the Commission theretofore duly designated by 
it, and said testimony and other evidence was duly recorded and filed 
in the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint, the answer thereto, testimony and other evidence, reports of 
the trial examiner, and brief in support of the complaint (respondent 
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not having filed brief and oral argument not having been requested) ; 
and the Commission, having duly considered the matter and being 


now fully advised in the premises, finds that this proceeding is in the _ 


interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Charles W. Hayssen, is an in- 
dividual trading as H. H. Hayssen Company, with his office and 
principal place of business located at 103 LeBron Avenue, Mont- 
gomery, Ala. He is now, and for a number of years last past has 
been, engaged in the sale and distribution of certain preparations des- 
ignated as “Dr. Hayssen’s Eureka Goitre Balsam,” “Dr. Hayssen’s 
Eureka Goitre Ointment,” and “Hayssen’s Supreme Rheumatism 
Tablets.” 

Par. 2. Respondent causes his said preparations, when sold by 
him, to be transported from his place of business in the State of 
Alabama to purchasers thereof at their points of location in vari- 
ous other States of the United States, and maintains, and at all 
times mentioned herein has maintained, a course of trade in said 
preparations in commerce among and between various States of 
the United States. 

Par. 8. In the course and conduct of his aforesaid business, re- 
spondent has disseminated, and has caused the dissemination of, 
false advertisements concerning his said products by means of the 
United States mails and by various other means in commerce, as 
“commerce” is defined in the Federal Trade Commission Act; and 
has disseminated, and has caused the dissemination of, false adver- 
tisements concerning his said products by various means for the 
purpose of inducing, and which are likely to induce, directly or in- 
directly, the purchase of his said products in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. 

Par. 4. Among and typical of the false, misleading, and decep- 
tive statements and representations contained in the false advertise- 
ments disseminated and caused to be disseminated as hereinabove 
set forth, by means of the United States mails, by advertisements in 


newspapers, and by pamphlets, circulars, and other advertising liter- 
ature, are the following: 


(Enlarged) 
GOITRE (Thyroid ) and TONSILITIS 
(Glands ) (Rheumatism) 


Successfully Treated by Removing the Cause 


4 
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STAINLESS By operations only localized Swellings are removed and are 
PAINLESS very likely to return because the roots, germs and 
HARMLESS poisons remain in the system. Now it is considered those 
having Goitre or Tonsilitis have them by their own choice, 
through indifference or neglect, because they can be scientifi- 
cally absorbed by using Dr. Hayssen’s World Famous Goitre 
Preparations. “Eureka” Ointment and Balsam for simple Goitre 
(enlarged thyroid glands). Exophthalmia, Inward Goitre, Ton- 
Silitis, Tumors, Wens, Cysts, Htc. These preparations are Safe, 


Dependable, and do not destroy natural tissues, 
* * * 


Respondent has also made various false claims concerning his 
product “Dr. Hayssen’s Supreme Rheumatism Tablets,” but the ac- 
tual dissemination of false advertisements concerning this product 
is not shown by the record. 

Par. 5. Through the use of the aforesaid statements and repre- 
sentations, and others of similar import not specifically set out herein, 
respondent represents, and has represented, directly and by implica- 
tion, that his preparations designated “Dr. Hayssen’s Eureka Goitre 
Balsam” and “Dr. Hayssen’s Eureka Goitre Ointment” constitute 
cures or remedies and competent and effective treatments for tonsil-— 
itis, rheumatism, tumors, wens, and cysts, and further represents that 
said preparations are safe and harmless for use. These representa- 
tions are grossly exaggerated, false, and misleading, and constitute 
false advertisements in that the preparations “Dr. Hayssen’s Eureka 
Goitre Balsam” and “Dr. Hayssen’s Eureka Goitre Ointment,” 
whether used separately or together, do not constitute a cure or 
remedy or a competent or effective treatment for tonsilitis, rheu- 
matism, tumors, wens, or cysts. Respondent’s “Eureka Goitre Oint- 
ment” consists essentially of a petrolatum base containing 10 percent 
iodide of potassium, and the directions call for the external applica- 
tion of a small quantity on the part to be treated. Little, if any, of 
the active ingredient is absorbed by the skin. Respondent’s “Eureka 
Goitre Balsam” consists of 10 percent iodide of potassium, 10 per- 
cent alcohol, 5 percent ammonium iron citrate, and 1 percent balsam 
Peru, with 74 percent sweetened water, and the directions for use 
in the case of adults provide for taking one teaspoonful daily until 
improvement is noted, and for the use of lesser quantities by chil- 
dren. The amount of potassium iodide in respondent’s “Eureka 
Goitre Balsam” is sufficient to cause, in some instances, serious in- 
jury to the health of the user. Its use may unduly activate a goitre, 
with harmful results to the system, and it may result in converting 
a non-toxic goitre into a toxic goitre. It taken by a person having 
arrested tuberculosis, this preparation may dissolve the fibrous 
tissues about the healed lesions and, in cases of active tuberculosis, 
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may prevent or retard the healing process. This preparation is not 
safe and harmless for use under the conditions prescribed in re- 
spondent’s advertisements or under such conditions as are customary 
or usual. 

Par. 6. The aforesaid advertisements of the preparation “Dr. 
Hayssen’s Eureka Goitre Balsam,” disseminated by respondent as 
heretofore found, also constitute false advertisements for the further 
reason that they fail to reveal facts material in the light of the repre- 
sentations contained therein or material with respect to the conse- 
quences which may result from the use of the preparation under the 
conditions prescribed in said advertisements or under such conditions 
as are customary and usual, in that said advertisements fail to re- 
veal that the use of this preparation by persons having certain 
goitres may result in distressing symptoms of toxic goitre and its 
use by persons having tuberculosis in an active or arrested stage 
may result in serious injury to health. 

Par. 7. The use by respondent of the aforesaid false and mis- 
leading advertisements, disseminated as aforesaid, has the tendency 
and capacity to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such 
false and misleading advertisements are true and to induce members. 
of such public to purchase substantial quantities of respondent’s 
preparations because of such erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the preju- 
dice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before examiners of 
the Commission theretofore duly designated by it, reports of the 
trial examiner, and brief in support of the complaint (respondent 
not having filed brief and oral argument not having been requested), 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Charles W. Hayssen, trading 
as H. H. Hayssen Company or under any other name, his repre- 
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sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale, and 
distribution of the products designated “Dr. Hayssen’s Eureka 
Goitre Balsam” and “Dr. Hayssen’s Eureka Goitre Ointment,” or 
any products of substantially similar composition or possessing 
substantially similar properties, whether sold under the same names 
or under any other names, do forthwith cease and desist from di- 
rectly or indirectly : 

1. Disseminating, or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, any advertisement 
which represents, directly or through inference: 

(a) That respondent’s said preparations, whether used separately 
or in conjunction with one another, constitute a cure or remedy or 
a competent or effective treatment for tonsilitis, rheumatism, tumors, 
wens, or cysts. 

(6) That respondent’s preparation “Dr. Hayssen’s Eureka Goitre 
Balsam” is safe and harmless. 

2. Disseminating, or causing to be disseminated, by any means, 
‘any advertisement for the purpose of inducing, or which is likely 
to induce, directly or indirectly, the purchase of respondent’s said 
preparations in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, which advertisement contains any of the 
representations prohibited in paragraph 1 hereof or which, in the 
case of the preparation “Dr. Hayssen’s Eureka Goitre Balsam,” 
fails to reveal that the use of said preparation by persons having 
certain goitres may result in distressing symptoms of toxic goitre 
and that its use by persons having tuberculosis in an active or ar- 
rested stage may result in serious injury to health; provided, how- 
ever, that such advertisement need contain only the statement 
“Caution: Use only as Directed” if and when the directions for use, 
wherever they appear on the label, in the labeling, or both on the 
label and in the labeling, contain warnings to the above effect. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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In THE MATTER OF 


_ DIP NET SMELT FISHERMEN’S ASSOCIATION ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5055. Complaint, Sept. 29, 1943—Decision, Oct. 8, 1945 


Where an association of some seventy fishermen engaged in fishing for smelt 
in the waters of the Cowlitz River near the City of Kelso in the State of 
Washington—organized in 1940 for the purpose, among others, of obtaining 
higher prices for smelt fish—the members of which caught from two-thirds 
to three-fourths of the total smelt production of that area, and were 
generally better equipped than the “independents,” and through possession 
of power boats were in a position to fish in mid-stream for the supposedly 
better quality fish; together with three member individuals who constituted 
a committee in charge of its activities, and the individual members gen- 
erally; engaged in interstate sale and distribution of such fish through 
three wholesalers, in substantial competition with one another and with 
others until such competition was restrained as below set forth— 

Entered into and put into operation a combination and conspiracy to restrain 


and suppress competition in the production of smelt fish in the aforesaid | 


area, and in the sale and distribution of such fish in commerce; and 

Where said individuals, acting in concert in furtherance of such undertaking, 
and through their said association and its manager and former collector 
and later through its managing committee—with whom dealers placed 
their orders, instead of dealing direct with fishermen, as before, and who 
for a time allocated the proportion of the total to each—and 
Ceased to work individually or in groups for certain dealers, but all 
worked together, adhered to the allotments made to each member, made 
no sales except through the association, and made deliveries of the fish 
thus sold to the respective purchasers, for which, after checking, settle- 
ment was collected from the dealers by said manager who nade payment 
to each member for the quantity caught by him; and 

(b) Cooperatively fixed, at meetings from time to time, the price at which 
smelt fish were sold, with the knowledge of aforesaid wFolesalers, who 
agreed to and did purchase fish regularly from the members at the prices 
so fixed, and through whom alone during the 1942 season outside dealers 
were able to make purchases; and 

Where said association, in pursuance of aforesaid undertaking and following 
the close of the 1942 season and the taking over of said manager’s duties 
by aforesaid managing committee— 

(c) Obtained, in 1948, a license as a wholesaler and proceeded to lease all of 
the dock facilities in that area for the exclusive use of itself and its 
members, including the docks, hoisting equipment, and warehouses owned 
by the said three wholesalers, paying to each wholesaler as a consideration 
for the lease a specified amount on each 50-pound box of smelt handled 
over the three docks, and itself bearing the expense of the dock’s 
operation ; 

Whereby independent fishermen were seriously handicapped in the marketing 
of their fish, were deprived of access to the docks and had to sell their 
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fish on the river banks, and their fish were exposed to the elements until 
they were loaded upon the motor trucks of the purchasers; and dealers 
had either to purchase from the association or send their trucks several 
miles up the river banks to purchase from independents; and 

(d) Continued, under its managing committee, to operate in substantially the 
Same manner as it had operated under the individual manager, and under 
which prices were cooperatively fixed by the members, dealers wishing to 
purchase fish placed their orders with the association, ete. as aforesaid, 
with the exception that, after about the first week of the 1943 season when 
the demand exceeded the supply, the members of the association were no 
longer restricted as to the quantity of fish they might catch; 

With the result that, while such agreements and concerted activities ap- 
parently enhanced and stabilized to some extent the prices of smelt fish 
from the beginning of the association in the 1941 season, after the first 
week or two of the 1943 season the price, fixed by them at $2.05 per 50- 
pound box, remained at that exact figure throughout the entire season with 
no fluctuations as theretofore ; 

Tendency and capacity of which acts and practices was unduly to restrain, 
hinder, and lessen competition among the members, and between the 
members and other fishermen, in the production of smelt fish and in the - 
sale thereof in commerce; and among said wholesalers, and between said 
wholesalers and other wholesalers, in the purchase and sale of smelt fish 
in commerce; and to create in said association, members, and whole- 
salers a monopoly in the sale in commerce of smelt fish produced in the 
aforesaid area, thereby placing in them the power to control and enhance 
the prices of such fish and deprive the public of the advantages which 
would result from free and open competition in the production and in the 
sale thereof in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Before Mr. John W. Norwood, trial examiner. 

Mr. Everett F. Haycraft and Mr. Lewis F. Depro for the Com- 
mission. 

Mr. J. OC. McCoy, of Longview, Wash., for Dip Net Smelt Fisher- 
men’s Ass’n, V. G. Davis, Kris Pedersen, C. W. Fisher, Walter 
Dixon, A. A. Fisher, Paul Plebuch, and Lloyd Dixon. 

Mr. G. A. Heikkila, of Portland, Ore., for Olie Soleim. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the association, 
corporations and individuals named herein and hereinafter referred 
to as respondents, have violated the provisions of section 5 of said 
act, and it appearing to the Commission that a proceeding by it in 
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respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in such respect as follows. 


Paracrapu 1. The respondent Dip Net Smelt Fishermen’s Asso-_ 


ciation, hereinafter referred to as the “association,” is an unincor- 
porated organization composed of fishermen and a few remaining 
members who are connected with the work of the association. The 
association’s principal place of business is located at the city of 
Kelso, Wash. 

Respondents V. G. Davis, Kris Pedersen, and C. W. Fisher are 
members of a “committee” of three, which committee is in entire 
charge of the business and affairs of the respondent association. They 
were preceded by a manager who had entire charge of the business 
and affairs of the association during the fishing season of 1940-41. 

The members of respondent association consist of approximately 
eighty individuals, their number and identity varying from time to 
time, so that it is impracticable at any given time to name as re- 
spondents and bring before the Commission each and all the mem- 
bers without manifest delay, confusion and inconvenience. 'There- 
fore all members of the said association are also made respondents 
herein, as a class, and the Commission names and includes as re- 
spondents in this proceeding, both separately and as representatives 
of the whole class, the above mentioned members of the “committee” 
of the association, and the following named members of respondent 
association, to wit: Walter Dixon, A. A. Fisher, Paul Plebuch, and 
Lloyd Dixon. 


Respondent Columbia River Smelt Corporation and respondent 
Cowlitz Smelt Company are corporations organized and existing 
under the laws of the State of Washington, with their principal 
place of business in the city of Kelso, Wash. 

Respondent Olie Soleim is an individual doing business under 
the name of Central Smelt Company, with his principal place of 
business in the city of Kelso, Wash. 


Par. 2. The respondent Dip Net Smelt Fishermen’s Association 
was organized in the winter of 1940 and has continued to exist for 
the purpose of binding together as members of the association, most 
of the fishermen engaged in fishing for smelt in the mid-stream of 
Cowlitz River at or near the city of Kelso, Wash., and of securing 
their concerted action for a common end. 

The respondent members of said association have been since the 
latter part of the year 1940, and now are engaged in the business of 
fishing for and catching the greater portion of the better grade 
of smelt fish caught on said Cowlitz River. The male smelt, which 
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are the better grade of smelt fish, are caught by respondent mem- 
bers in the mid-stream of the Cowlitz River as distinguished from 
the poorer grade, or female smelt, which are caught near the shores 
of said river. The respondent members, acting through the re- 
spondent committee of the association, have been during said time, 
and now are, also engaged in the business of handling, selling, mar- 
keting and distributing the smelt fish caught by them as aforesaid. 
The respondent association was preceded by a so-called union that 
had as members most, if not all, of the present respondent members, 
which union was engaged in activities and practices similar to those 
of respondent association hereinafter set forth. 

Respondents Columbia River Smelt Corporation, Cowlitz Smelt 
Company, and Olie Soleim, doing business under the name of Cen- | 
tral Smelt Company, hereinafter sometimes referred to as “respond- 
ent wholesalers,’ are wholesalers and retailers of smelt fish, and 
have during all the times mentioned herein purchased from respond- 
ent members through the committee of the association all or the 
greater part of the smelt caught by said respondent members. At 
times, the said committee has sold the entire output of smelt caught 
by respondent members to respondent wholesalers, to the exclusion 
of others; at other times it has sold a portion of such output to 
other wholesalers. 

Par. 3. The manager of respondent association, and later, the 
respondent committee of the association, acting for and on behalf of 
the respondent members, and the respondent wholesalers, some of 
whom are members of the association, have acted at all times men- 
tioned herein, and are now acting in close concert, agreement and 
cooperation in the business of selling, marketing, and distributing 
the smelt caught by respondent members, including the fixing of 
prices therefor, the limitation on the output thereof and the restraint 
of competition imposed on the sale thereof as hereinafter alleged. 

Par. 4. The respondent members operating through the associa- 
tion’s respondent committee and through respondent wholesalers, 
and the respondent wholesalers sell large quantities of the smelt 
fish so caught in the State of Washington as aforesaid, to both 
wholesalers and retailers located in other States of the United 
States, atid cause said smelt, when sold, to be transported from the 
State of Washington where it is caught, to purchasers thereof in 
various other States of the United States. Said respondents main- 
tain, and at all times herein mentioned have maintained, a regular 
course of trade in their said smelt in commerce among and between 
the various States of the United States. Said respondents, in the 
course of their said business, are in substantial competition, except 
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as such competition has been restrained or destroyed as hereinafter 
alleged, (a) with other corporations, partnerships, and individuals 
likewise engaged in offering for sale and selling smelt in said com- 
merce; (b) with each other, and (c) with other fishermen likewise 
engaged in catching and selling smelt in commerce. 

Par. 5. Since the winter of 1940 and continuing to and at the 
present time, the respondent members through their manager and 
later through the respondent committee of the association and 
through the respondent wholesalers, and the respondent wholesalers, 
in the course of their business of catching, selling, marketing, and 
distributing said smelt in commerce as aforesaid, have maintained 
among themselves a combination and conspiracy to pursue and 
they have pursued an agreed and planned common and concerted 
course of action to adopt, fix, and adhere to certain monopolistic 
prices, practices and policies among various States of the United 
States. Among such monopolistic practices and policies are: 

1. Limiting the total amount of smelt to be caught by the respond- 
ent members of the association, and allocating to each such mem- 
ber the precise amount of smelt fish to be caught by him and limit- 
ing his catch to such amount ; 

2. Fixing and maintaining the price which the respondent mem- 
bers are to receive for the smelt they catch; fixing and maintaining 
the price which the respondent wholesalers and other wholesalers 
are to pay for said smelt, and fixing and maintaining the price 
which the respondent wholesalers are to charge retailers for said 
smelt ; Lo 

3. Binding the manager, and later the committee of respondent 
association to sell at times the entire output of smelt fish caught 
by respondent members, exclusively to respondent wholesalers; 

4, Binding the manager, and later the committee of respondent 
association to sell at various times the entire output of smelt fish 
caught by respondent members to wholesalers only, to the exclusion 
of retailers and other dealers and consumers; 


5. Binding the respondent wholesalers to purchase all of their 


smelt requirements from said manager or later, from respondent 
committee of the association ; 


6. Causing the respondent members through the respondent asso- 
ciation’s manager and later through the respondent committee, to 
take over from respondent wholesalers, the warehouse, dock, and 
slip owned by each of said respondent wholesalers, respectively, for 
the sole and exclusive handling of smelt caught by respondent mem- 
bers, such warehouses, docks, and slips being the only ones available 
for the handling of smelt caught on the Cowlitz River, and to pay to 
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each of respondent wholesalers a specified amount per box for all 
smelt handled through all of said warehouses, docks, and slips, re- 


gardless of the amount, if any, handled through any one of said 
warehouses, docks, and slips. 


Par. 6. Among the effects of the said monopolistic practices and 
policies alleged in the preceding paragraph are the following: 

1 The curtailment of the supply of smelt fish which would other- 
wise be available.as food for public consumption, and the destruc- 
tion of competition among the respondent member fishermen in the 
amount of smelt they catch for such public consumption; 

2. The destruction of price competition, (a) among respondent 
members of the association in the sale of their smelt; (b) between 
the respondent wholesalers and other wholesalers in the price they 
pay for said smelt, and (c) among the retailers in the price they pay 
respondent wholesalers for smelt. 

3. The creation at times of a monopoly in respondent wholesalers 
in the sale of the greater portion of the better grade of smelt fish 
caught on the Cowlitz River. 

4. 'The complete exclusion at all times of retailers from the pur- 
chase of smelt from the manager, and later, from the respondent 
committee of the association. 

5. The elimination of all possible competition between the re- 
spondent wholesalers and other wholesalers and dealers in purchas- 
ing smelt from other sources than that supplied by respondent mem- 
bers and the suppression of competition which the respondent com- 
mittee of the association would otherwise haverto meet in selling its 
smelt were respondent wholesalers not required to purchase all of 
their requirements from the respondent committee. 

6. The almost complete suppression of competition between the re- 
spondent members and other fishermen on the Cowlitz River who 
might and would be able to compete successfully with respondent 
members in catching and selling smelt were it not for their inability 
to secure warehouse, dock, and slip facilities for handling their smelt. 
The monopolization of such facilities by respondent members, act- 
ing through the respondent committee of the association, and the 
exclusion of respondents’ competitors therefrom is effectuated re- 
gardless of the fact that one or more of such warehouses, docks, and 
slips may remain idle, or may be operated at less than full capacity 
in handling the catch of respondent members. 

The above mentioned monopolistic practices and policies have a 
tendency to and do substantially increase the cost of food in the 
form of prices which the public is required to pay for smelt fish 
sold in commerce as aforesaid. 

688612—48—18 
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Par. 7. Each of the respondents herein named has directly or 
through the agency of respondent association taken an active part 
in all the activities herein set out. 

Par. 8. The acts and practices of the respondents as hereinabove 
alleged are all to the prejudice of the public; have a dangerous 
tendency to and have actually hindered and prevented price compe- 
tition between and among respondents in the sale of smelt fish in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act; have placed in respondents the power to control and 
enhance prices; have tended to create in the respondents a monopoly 
in the sale of smelt fish from the Cowlitz River in such commerce; 
have unreasonably restrained such commerce in smelt fish, and con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, FrInpIncs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 29, 1948, issued and 
subsequently served its complaint in this proceeding upon the parties 
respondent named in the caption hereof, charging them with the use 
of unfair methods of competition in commerce in violation of the 
provisions of that act. After the filing by certain of the respondents 
of their answers to the complaint, testimony and other evidence in 
support of and in’ opposition to the complaint were introduced be- 
fore a trial examiner of the Commission theretofore duly designated 
by it, and such testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter the proceeding regu- 
larly came on for final hearing before the Commission on the com- 
plaint, answers, testimony and other evidence, report of the trial 
examiner and the exceptions thereto, and briefs in support of and 
in opposition to the complaint (oral argument not having been re- 
juested) ; and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Dip Net Smelt Fishermen’s Associa- 
tion, frequently referred to hereinafter as “respondent association” 
or as “the association,” is an association composed of fishermen en- 
gaged in fishing for smelt fish in the waters of the Cowlitz River 
at or near the city of Kelso in the State of Washington. 
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Respondents V. G. Davis, Kris Pedersen, and C. W. Fisher are 
members of the association and also constitute a “committee” of the 
association which is in active charge of the association’s affairs and 
business activities. 

Respondents Walter Dixon, A. A. Fisher, Paul Plebuch, and Lloyd 
Dixon are members of the association and are joined as respondents 
in this proceeding both as individuals and as representatives of all 
of the members, who are made respondents herein as a class. The 
members of the association are frequently referred to hereinafter as 
“respondent members” or as “members.” 


Par. 2. Respondent Columbia River Smelt Corporation is a cor- 
poration organized and existing under the laws of the State of 
Washington, with its principal office and place of business located 
in the city of Kelso, Wash. 

Respondent Cowlitz Smelt Company is a corporation organized 
and existing under the laws of the State of Washington, with its 
principal office and place of business located in the city of Kelso, 
Wash. 

Respondent Olie Soleim is an individual doing business under 
the name Central Smelt Company, with his principal office and place 
of business located in the city of Kelso, Wash. 

The three respondents named in this paragraph, hereinafter fre- 
quently referred to as “respondent wholesalers,” are engaged in the 
sale and distribution of smelt fish. 

Par. 3. Each of the respondent wholesalers sells large quantities 
of smelt fish to purchasers located in various States of the United 
States other than the State of Washington, and causes such fish, 
when sold, to be transported from its place of business in the State 
of Washington to such purchasers at their respective locations. The 
respondent association and its members regularly sell and deliver to 
the respondent wholesalers the fish sold by such wholesalers in inter- 
state commerce, such fish being supplied by the association and its 
members with the knowledge and intention that such fish will im- 
mediately be sold and distributed in such commerce. The association 
and its members also sell smelt fish directly to purchasers located 
in States other than the State of Washington, such fish being de- 
livered to such purchasers in Kelso, Wash., and being then immedi- 
ately transported by such purchasers to their respective locations 
in other States. All of the respondents maintain and have main 
tained a regular course and current of trade in smelt fish in com- 
merce among and between various States of the United States. 

Par. 4. The respondents are and have been in substantial com- 
petition with one another, and with other individuals, partnerships, 
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and corporations engaged in the sale and distribution of smelt fish 
in commerce among and between various States of the United States, 
except insofar as such competition has been restrained, hindered, and 
lessened as a result of the acts and practices hereinafter set forth. 


Par. 5. The respondent association was organized by a group of 
the respondent members at a meeting held in the latter part of De- 
cember, 1940. The purposes of the organization were to obtain 
higher prices for the smelt fish caught by the members, promote 
better cooperation generally among the members, and eliminate as 
much as possible the “outsiders” (fishermen not connected with the 


organization). It was alsc felt by the members that they had not | 


in all cases received from dealers to whom they had sold full pay- 
ment for the fish delivered, and in order to correct this situation the 
members decided to employ a manager or “central man.” The prin- 
cipal duty of the manager during the 1941 fishing season was to act 
as a collector for the members and see to it that dealers purchasing 
fish from the members made proper settlement therefor. For his 
_ compensation the manager received a specified amount on each 50- 

pound box of fish sold and delivered by the members. At the be- 
ginning of the 1941 fishing season this compensation was six cents 
per box, but it was later reduced to three cents per box, after a de- 


cline in the price of fish. The fishing season for smelt usually be-— 


gins in January of each year and ends in April. 


Par. 6. Prior to the 1941 season the respondent members had 
operated individually or in small groups, catching fish for certain 
dealers with whom they had connections, and this arrangement con- 
tinued through the 1941 season. During the 1942 season, however, 
the various individuals and small groups merged, and the associa- 
tion became a more cohesive and much stronger organization. The 
members no longer worked individually or in groups for certain 
dealers, but all worked together. The same individual continued as 
manager for the association, but he was now much more than a mere 
collector for the members. Dealers wishing to purchase smelt no 
longer dealt with the individual fisherman but placed their orders 
with the manager, and the manager allocated to each fisherman the 
proportion of the total quantity of fish which he was to catch. In 
this way the total quantity of fish caught was restricted to the quan- 
tity for which orders had already been received, and the quantity 
caught by each fisherman was likewise limited. These allotments 
were adhered to by the members, each limiting his catch to the spe- 
cific quantity allocated to him by the manager. The fish were de- 
livered by the members to the respective purchasers, and the man- 
ager of the association checked the deliveries, collected from the 
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dealer the purchase price of the fish, and then made settlement with 
the members, paying each for the quantity caught by him. The mem- — 
bers made no sales except through the association. 

Par. 7. The prices at which the fish were sold were cooperatively 
fixed by the members, who held meetings from time to time for that 
purpose. The respondent wholesalers had knowledge of these price 
fixing activities and agreed to, and did, purchase fish regularly from 
the members at the prices so fixed. In fact, representatives of two of 
the respondent wholesalers, Columbia River Smelt Corporation and 
Cowlitz Smelt Company, were themselves fishermen and members of 
the association and attended the meetings. The other respondent 
wholesaler, Olie Soleim, was not a member of the association but 
appears to have attended some of the earlier meetings. During the 
1941 season, seven other members of the association were dealers as 
well as fishermen, but after that season these seven discontinued their 
activities as dealers and devoted their efforts exclusively to fishing. 
Throughout the 1941 season, the association sold to ten dealers only, 
these being the three respondent wholesalers and the other seven 
dealers referred to above. During the 1942 season, the association 
sold to the three respondent wholesalers only. Any outside dealers 
wishing to obtain fish from the association or its members bought 
from or through dealers in one of these groups. 


Par. 8. The membership of the association comprises some seventy 
fishermen. While this number represents only about one-half of all 
of the smelt fishermen on the Cowlitz River in 1941 and 1942 and 
only about one-fourth of the total number in 1943, the members of 
the association produce some two-thirds to three-fourths of the total 
smelt production in that area. This is due in part to the fact that, 
generally speaking, the fishermen outside the association, commonly 
referred to as “independents,” are not so well equipped as the as- 
sociation members. The independents customarily fish from small, 
hand-propelled skiffs and near the banks of the river, while most of 
the members have power boats some twenty-five to thirty feet in 
length and fish usually in mid-stream where the fish are thought to 
be of better quality. Independents are admitted to membership in 
the association only after the members have satisfied themselves as 
to the sufficiency of the applicant’s equipment and his ability as a 
fisherman. 

Par. 9. At the close of the 1942 season, the individual who had 
acted as manager for the association severed his connection with the 
organization, and thereafter the affairs of the association were con- 
ducted by a managing committee composed of respondents V. G. 
Davis, Kris Pedersen, and C. W. Fisher. In 1943 the association ob- 
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tained a license as a wholesaler and proceeded to lease, for the ex- 
clusive use of itself and its members, the docks, hoisting equipment, 
and warehouses owned by the three respondent wholesalers, which 
facilities comprised all of the dock facilities in that area. As 
a consideration for the lease, the association paid to each of the re- 
spondent wholesalers a specified amount on each 50-pound box of 
smelt handled over the three docks, respondent Columbia River 
Smelt Corporation receiving five cents per box, respondent Cowlitz 
Smelt Company five cents, and respondent Olie Soleim seven cents. 
Soleim received the larger amount because it was felt that he had 
a larger investment and that his equipment was more expensive to 
maintain between fishing seasons. Each of the three wholesalers re- 
ceived the stipulated amount on each box handled by the associa- 
tion over any one of the three docks, that is, each box of fish was 
charged with seventeen cents, which was distributed among the 
three wholesalers as set forth above. The expense of operating the 
docks was borne by the association. 

Par. 10. The association continued to operate under its man- 
aging committee in substantially the same manner as it had oper- 
ated under the individual manager. Prices were cooperatively fixed 
by the members. Dealers wishing to purchase fish placed their orders 
with the association, and the association collected for the fish de- 
livered, retaining from the purchase price the amount required to 
pay the seventeen cents per box wharfage charge to the respondent 
wholesalers and the other expenses of the association, and paying 
over the balance to the members. All fish sold were delivered to the 
purchaser at one of the three docks leased by the association. The 
respondent wholesalers purchased all or practically all of their re- 
quirements from the association, and each received the five cents or 
seven cents per box on its own purchases as well as on fish sold by 
the association to other purchasers. After about the first week of the 
1943 season, the members of the association were no longer re- 
stricted as to the quantity of fish they might catch. The demand 
for smelt exceeded the supply, and the members were free to catch 
all they could. 


Par. 11. As a result of the taking over by the association of all 
of the dock facilities available for the handling of smelt in that area, 
the independent fishermen were seriously handicapped in the mar- 
keting of their fish. Being deprived of access to the docks, they had 
to sell their fish on the river banks, and the fish were exposed to the 
elements during the period between the time when they were un- 
loaded on the banks and the time when they were sold and loaded 
upon the motor trucks of the purchasers. Dealers wishing to pur- 
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chase smelt had to either purchase from the association or send their 


trucks several miles up the river banks in order to purchase from in- 
dependents. 


Par. 12. The agreements and concerted activities of the respond- 
ents appear to have enhanced and stabilized to some extent at least 
the prices of smelt fish from the beginning of the association in the 
1941 season, but their effect appears most clearly in the 1943 season. 
After the first week or two of that season, the price was fixed by 
respondents at $2.05 per 50-pound box, and it remained at that exact 
figure throughout the entire season, there being no fluctuations as in 
previous seasons. 

Par. 18. The Commission finds that the respondents have en- 
tered into and put into operation and effect a combination and con- 
spiracy to restrain, hinder, lessen, and suppress competition in the 
production of smelt fish in the aforesaid area, and in the sale and 
distribution of such fish in commerce among and between various 
States of the United States. Each of the respondents has acted in 
concert and cooperation with one or more of the other respondents 
in doing the acts and things herein set forth in furtherance of such 
combination and conspiracy. 

Par. 14. The combination and conspiracy entered into by the 
respondents, and the acts and things done pursuant thereto and in | 
furtherance thereof, as set forth herein, have the tendency and ca- 
pacity : unduly to restrain, hinder, and lessen competition among the 
respondent members, and between the respondent members and other 
fishermen, in the production of smelt fish and in the sale thereof in 
commerce, as “commerce” is defined in the Federal Trade Commis- 

sion Act; unduly to restrain, hinder, and lessen competition among 
the respondent wholesalers, and between the respondent wholesalers 
and other wholesalers, in the purchase and sale of smelt fish in such 
commerce; and to create in the respondents a monopoly in the sale 
in such commerce of smelt fish produced in the aforesaid area, 
thereby placing in respondents the power to control and enhance 
the prices of such fish and deprive the public of the advantages 
which would result from free and open competition in the produc- 
tion of such fish and in the sale thereof in commerce as aforesaid. 


CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice of the public and of respondents’ competitors, and 
constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of cer- 
tain of the respondents, testimony and other evidence introduced be- 
fore a trial examiner of the Commission theretofore duly designated 
by it, report of the trial examiner and the exceptions thereto, and 
briefs in support of and in opposition to the complaint (oral argu- 
ment not having been requested) ; and the Commission having made 
its findings as to the facts and its conclusion that the respondents 
have violated the provisions of the Federal Trade Commission Act. 

It is ordered, That respondent Dip Net Smelt Fishermen’s Asso- 
ciation and all of its members; and respondents V. G. Davis, Kris 
Pedersen, and C. W. Fisher, members of the managing committee 
of said association; and respondents Walter Dixon, A. A. Fisher, 
Paul Plebuch, and Lloyd Dixon, individually and as members of 
said association; and respondents Columbia River Smelt Corpora- 
tion, a corporation, Cowlitz Smelt Company, a corporation, and Olie 
Soleim, individually and trading as Central Smelt Company, these 
three respondents being hereinafter referred to as “the respondent 
wholesalers”; and the respondents’ respective officers, agents, repre- 
sentatives, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, and dis- 
tribution of fish in commerce, as “commerce” is defined in the Fed- 
eral Trade Commission Act, do forthwith cease and desist from 
entering into, continuing, cooperating in, or carrying out any planned 
common course of action, agreement, understanding, combination, 
or conspiracy between or among any two or more of said respond- 
ents, or between any one or more of said respondents and others 
not parties to this proceeding, to do or perform any of the follow- 
ing acts or things: 

1. Limiting or restricting the total quantity of fish to be caught 
by the members of the respondent association, or the quantity to be 
caught by any individual member of said association. 

2. Fixing or establishing uniform prices for fish caught by the 
members of said association, or adhering to or maintaining any 
prices so fixed or established. 

3. Entering into or continuing in effect any agreement whereby 
the docks or warehouses of the respondent wholesalers are leased to 
the respondent association or any of its members, or entering into or 
continuing in effect any other agreement or arrangement whereby the 
respondent association or its members are enabled to monopolize the 
dock or warehouse facilities available in Kelso, Wash., for the 
handling of fish. 
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Provided, however, that this order shall not be construed so as to 
impair any right of the respondent association and its members to 
organize and act in the manner and to the extent provided for by the 
Act of Congress authorizing associations of producers of aquatic 
products, approved June 25, 1934 (48 Stat. 1213-1214; 15 U.S.C., 
Sec. 521-522). 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


~*~ 
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In THE MATTER OF 


JOHN B. STETSON COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSECS. (a) AND (b) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED 
OCTOBER 15, 1914, AS AMENDED BY AN ACT APPROVED JUNE 19, 1936 


Docket 5172. Complaint, June 8, 1944—Decision, Oct. 8, 1945 


Where the largest producer and distributor of men’s hats, selling its products 
to several thousand retailers throughout the United States under its own 
name and brand names denoting style and price range—such as ‘‘Play Boy,” 
“Sportlite,’ ‘Medalist,’ ‘“Stratoliner,” “Premier,” ‘Royal,’ “Imperial,” 
“Sovereign,” etc., the retail prices of which ranged from $5.00 to $150.00— 

(a) Discriminated in price by selling such hats to some of its customers at 
higher prices than it sold them to their competitors through granting dis- 
criminatory additions to its legal trade discount of 2 percent ranging from 
2 percent to 7 percent, and, later, 8 percent, under 3 consecutive so-called 
“cumulative quantity” discount schedules, depending on annual total pur- 
chases ranging, in the last, from $5,000 to over $200,000 ; 

(b) Discriminated in price between competing purchasers by making lower 
prices on hats to some based upon the total quantity or volume sold and 
delivered to all.of their separate branches or outlets, although separate 
delivery was made to such branches, when such total amounted to certain 
required minima during the fiscal year, without regard to the quantity 
delivered to the respective branches ; 

Effect of which various discriminations in price had been or might be sub- 
stantially to lessen competition in the line of commerce concerned and to 
injure, destroy, or prevent competition between purchasers receiving the 
benefit of said discriminatory prices and those from whom they were 
withheld: ¢ 

Held, That such discriminations in price constituted violations of subsection 
(a) of Section 2 of the Clayton Act as amended; and 

Where aforesaid corporation— 

(c) Made cash payments or allowances to favored customers, including opera- 
tors of chains and branches, for advertising, display and other promotional 
activities, without making available on proportional equal terms, or on 
any terms, to competing customers thereof, able and willing to furnish the 
same kind of services, and such allowances, payment of which it did not 
make known to its customers generally : 

Held, That such granting to favored customers of advertising allowances with- 
out making such allowances available to competing customers on propor- 
tionally equal terms constituted violation of subsection (d) of Section 2 
of the Clayton Act as amended. 


Mr. A. H. Forkner for the Commission. 


Saul, Ewing, Remick & Harrison, of Philadelphia, Pa., for re- 
spondent. 
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CoMPLAINT 


The Federal Trade Commission having reason to believe that. the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, has, since June 19, 1936, 
violated and is now violating the provisions of subsections (a) and 
(d) of Section 2 of the Clayton Act (U.S.C. title 15, Sec. 13) as 
amended by the Robinson-Patman Act approved June 19, 1936, 
hereby issues its complaint, statings its charges with respect thereto 
as follows: 


Count I 


Charging violation of subsection (a) of Section 2 of the Clayton 
Act, as amended, the Commission alleges: 

Paragrary 1. Respondent John B. Stetson Company is a cor- | 
poration organized and existing under and by virtue of the laws 
of the State of Pennsylvania, with its principal office and place of 
business located at Fifth St. and Montgomery Ave., Philadelphia, Pa. 

Par. 2. Respondent corporation is now and has been since June 
19, 1936, engaged in the business of manufacturing, offering for sale, 
selling and distributing men’s hats under various brand names, all 
of which feature the name “Stetson” in addition to arbitrary brand 
names selected denoting style and price range, such as “Play Boy,” 
Sportlite,” “Fast Colors,” “Medalist,” “Stratoliner,” “Premier,” 
“Royal,” “Imperial,” “Sovereign,” etc. The resale or retail prices 
of these brands range from $5 to $150. Respondent enters into con- 
tracts with its various customers to whom it sells its hats, and said 
contracts fix the price and terms of sale at which such hats are sold 
by such customers at retail to the consuming public. Respondent, by 
volume of sales, is the largest producer and distributor of men’s hats 
in the United States. Respondent sells and distributes its hats in 
commerce between and among the various States of the United 
States and in the District of Columbia and, as a result of such sales, 
causes said hats to be shipped and transported from its place of 
business to purchasers thereof who are located in the various States 
of the United States other than the State in which respondent’s 
place of business is located. There is and has been at all times men- 
tioned herein a continuous course of trade and commerce in said 
hats across State lines between respondent’s factory and the pur- 
chasers of said hats. Said hats are sold and distributed for use and 
resale within the various States of the United States and in the 
District of Columbia. Respondent sells its men’s hats directly to 
several thousand retail resellers located in cities and towns through- 


out the United States. 
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Par. 3. In the course and conduct of its business as aforesaid, re- 
spondent is now and during the times herein mentioned has been in 
substantial competition with other corporations and with individu- 
als, partnerships and firms who are likewise engaged in the business 
of manufacturing, selling and distributing men’s hats in interstate 
commerce. 

Many of respondent’s customers are competitively engaged with 
each other and with the customers of respondent’s competitors in 
the resale of men’s hats within the trade areas in which respondent’s 
said customers respectively offer for sale and sell the men’s hats 
purchased from the respondent. 

Par. 4. In the course and conduct of its said business, since June 
19, 1936, respondent has been and is now discriminating in price be- 
tween different purchasers buying hats from the respondent, by 
selling such hats to some of its customers at higher prices than it 
sells its hats of like grade and quality to other customers who are 
competitively engaged with customers receiving the lower prices, 
in the resale of said hats within the United States. 

Respondent grants and allows to all of its customers a regular 
trade discount of 2 percent to be deducted from the invoice price if 
the invoice is paid within a specified time. The price discriminations 
herein alleged, and those hereinafter set forth, are in the form of 
discriminatory additions to the regular trade discount of 2 percent. 

Par. 5. The respondent has discriminated in price by the use of 
a so-called “cumulative quantity” discount schedule whereby it has 
sold to some customers at higher prices than it has sold men’s hats 
of like grade and quality to other customers who are in competition 
with them in the resale of said hats within the United States. The 
so-called “quantity discount” schedule varied for the years 1940, 
1941, and 1942, and was and is governed by the customer’s cumula- 
tive total of purchases during each year. For the year ending Oc- 
tober 31, 1941, the so-called “cumulative quantity” discount sched- 
ule effected by the respondent was as follows: 


Annual Purchases Ranging From: 


Percent 
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From November 1, 1941, to October 31, 1942, the respondent’s 
“cumulative quantity” discount schedule was as follows: 
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Annual Purchases Ranging From: 


Percent 
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$250,000 and over—6 percent overage on the volume exceeding $250,000 


From November 1, 1942 to October 31, 1948, and thereafter, the 
respondent’s “cumulative quantity” discount schedule has been and 
is as follows: 


Quantity 
Annual Shipments Discounts 
Percent 
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Par. 6. In addition to the discriminations effected by the afore- 
mentioned “cumulative quantity” discount schedules, respondent 
discriminates in price between different purchasers of its products 
who are in competition with each other by making lower prices on 
hats to some customers based upon the total quantity or volume sold 
and delivered to all of the separate branches or outlets of such cus- 
tomers, although separate delivery is made to the several branches 
or outlets of such customers, if and when such total quantity or 
volume amounts to certain required minima during the fiscal year 
period without regard to the quantity or volume delivered to the 
respective branches or outlets of such customers. 

Par. 7. The effect of the discriminations in price generally alleged 
in paragraph 4 hereof and of the discriminations specifically set 
forth in paragraphs 5 and 6 hereof has been or may be substantially 
to lessen competition in the line of commerce in which the pur- 
chasers receiving and those denied the benefits of such discriminatory 
prices are engaged and to injure, destroy or prevent competition be- 
tween purchasers receiving the benefit of said discriminatory prices 
and those from whom they are withheld. 
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Such discriminations in price by respondent between different 
purchasers of men’s hats of like grade and quality in interstate 
“commerce in the manner and form aforesaid are in violation of the 
provisions of subsection 2 (a) of Section 1 of said Act of Congress 
approved June 19, 1936 entitled “An Act to amend section 2 of an 
act entitled ‘An Act to supplement existing laws against unlawful 
restraints and monopolies and for other purposes’ approved October 
15, 1914, as amended U.S.C. Title 15, Section 13 and for other pur- 
poses.” 


Count IL 


Charging violation of subsection (d) of Section 2 of the Clayton 
Act as amended, the Commission alleges: 


'Paracrary 1. Paragraphs 1 to 38, inclusive, of count I of this 
complaint are hereby repeated and made a part of this charge as 
fully and with the same effect as though herein again set forth at 
length. ‘ 


Par. 2. In the course and conduct of its business as aforesaid, re- 
spondent, since June 19, 1936, has been and is now granting compen- 
sation in the form of cash payments and allowances to some of its 
customers who are selected by the respondent for advertising dis- 
play and other promotional activities, Such payments or allowances 
have been and are granted to favored customers in consideration of 
the advertising display and other promotional services furnished by 
them in connection with the resale of the respondent’s hats. The re- 
spondent makes such cash payments or allowances to its favored 
customers without making them available on proportionally equal 
terms to other of its customers who compete with such favored 
customers in the resale and distribution of respondent’s said hats. 
Such other customers are able and willing to furnish the same kind 
of advertising or display services and promotional facilities to the 
respondent as those furnished by its favored customers. 

Instances and illustrations of the general practice above alleged 


and thus pursued by the respondent in granting allowances and com- 
pensation to its favored customers are the following: 


1. The respondent paid to its favored customer, Young’s Mer- 


chandising Corporation, operating 26 retail men’s hat stores in 
New York City, for the fiscal year 1941 the sum of $11,904.78, and 
for the fiscal year 1942 the sum of $14,889.91 as an advertising and 
display allowance, while the respondent did not make such pay- 
ments available on proportionally equal terms, or on any terms, 
to competing customers. 

2. The respondent paid to its favored customer, Wallach’s Inc., 


JOHN B. STETSON CO. 249 
244 Findings 


of New York City, a corporate subsidiary of Hart, Schaffner, & 
Marx, Chicago, IIl., operating 9 men’s furnishings stores in the 
Metropolitan area of New York City, the sum of $6,600 per year for 
window displays of “Stetson” hats, in the Fifth Avenue windows 
of Wallach’s, Inc.’s stores located at 45th St. and Fifth Ave., and 
38rd St. and Fifth Ave., New York, for 32 weeks each year, and 
similar window displays during 22 weeks of each year on the 45th 
St. side of Wallach’s, Inc.’s store located at 45th St. and Fifth Ave.. 
while respondent did not and does not make such payments avail- 
able on proportionally equal terms or on any terms, to competing 
customers. 

3. The respondent paid to its favored customer, Maurice L. Roths- 
child, of Chicago, Ill., having branches at St. Paul, Minn. and Min- 
neapolis, Minn., the sum of $1,000 per month for advertising and 
window display, while the respondent did not and does not make 
such payment available on proportionally equal terms, or on any 
terms, to competing customers. 

Par. 3. The respondent has not made known to its customers 
generally but only to its favored customers, that it grants and allows 
any compensation for advertising, display and other promotional 
services. 

Par. 4. The above acts and practices of respondent are in viola- 
tion of subsection (d) of Section 2 of the Clayton Act as amended 
by the Robinson-Patman Act approved June 19, 1936, U.S.C. Title 
15, Sec. 13. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, entitled “An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 (the 
Clayton Act), as amended by Section 1 of an act entitled “An Act 
to amend Section 2 of the Act entitled ‘An Act to supplement exist- 
ing laws against unlawful restraints and monopolies, and for other 
purposes,’ approved October 15, 1914, as amended (U.S.C. Title 15, 
Sec. 13), and for other purposes,” approved June 19, 1936 (the 
Robinson-Patman Act), the Federal Trade Commission, on June 3, 
1944, issued and subsequently served its complaint in this proceed- 
ing upon the party respondent named in the caption hereof, charg- 
ing respondent with violating the provisions of subsections (a) and 
(d) of Section 2 of said act as amended. 

After the issuance of said complaint and the filing of respondent’s 
answer, the Commission, by order entered herein, granted re- 
spondent’s motion for permission to withdraw said answer and to 
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substitute therefor an answer admitting all the material allegations 
of fact set forth in said complaint and waiving all intervening pro- 
cedure and further hearings as to said facts, which substitute answer 
was duly filed in the office of the Commission. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and substitute answer, 
and the Commission having duly considered the matter and being 
now fully advised in the premises, and being of the opinion that 
subsections (a) and (d) of Section 2 of the Clayton Act, as amended 
by the Robinson-Patman Act, have been violated by the respondent, 
now makes this its findings as to the facts and its conclusions drawn 
_ therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent John B. Stetson Company is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of Pennsylvania, with its principal office and place of 
business located at Fifth St. and Montgomery Ave., Philadelphia, Pa. 

Par. 2. Respondent corporation is now and has been since June 
19, 1936, engaged in the business of manufacturing, offering for sale, 
selling, and distributing men’s hats under various brand names, all 
of which feature the name “Stetson” in addition to arbitrary brand 
names selected denoting style and price range, such as “Play Boy,” 
“Sportlite,” “Medalist,” “Stratoliner,’ “Premier,” “Royal,” ‘“Im- 
perial,” “Sovereign,” etc. The resale or retail prices of these brands 
range from $5.00 to $150.00. Respondent, by volume of sales, is the 
largest producer and distributor of men’s hats in the United States. 
Respondent sells and distributes its hats in commerce between and 
among the various States of the United States and in the District of 
Columbia and, as a result of such sales, causes said hats to be shipped 
and transported from its place of business to purchasers thereof 
who are located in the various States of the United States other 
than the State in which respondent’s place of business is located. 
There is and has been at all times mentioned herein a continuous 
course of trade and commerce in said hats across State lines between 
respondent’s factory and the purchasers of said hats. Said hats are 
sold and distributed for use and resale within the various States of 
the United States and in the District of Columbia. Respondent sells 
its men’s hats directly to several thousand retail resellers located in 
cities and towns throughout the United States. 


Par. 8. In the course and conduct of its business as aforesaid, 
respondent is now and during the times herein mentioned has been 
in substantial competition with other corporations and with in- 
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dividuals, partnerships and firms who are likewise engaged in the 
business of manufacturing, selling, and distributing men’s hats in 
interstate commerce. 

Many of respondent’s customers are competitively engaged with 
each other and with the customers of respondent’s competitors in 
the resale of men’s hats within the trade areas in which respondent’s 
said customers respectively offer for sale and sell the men’s hats pur- 
chased from the respondent. 


Par. 4. In the course and conduct of its said business, since June 
19, 1936, respondent has been and is now discriminating in price be- 
tween different purchasers buying hats from the respondent, by 
selling such hats to some of its customers at higher prices than it 
sells its hats of like grade and quality to other customers who are 
competitively engaged with customers receiving the lower prices, in 
the resale of said hats within the United States. 

Respondent grants and allows to all of its customers a regular 
trade discount of 2 percent to be deducted from the invoice price 
if the invoice is paid within a specified time. The price discrimina- 
tions referred to, and those hereinafter set forth, are in the form of 
discriminatory additions to the regular trade discount of 2 percent. 

Par. 5. The respondent has discriminated in price by the use of 
a so-called “cumulative quantity” discount schedule, whereby it has 
sold to some customers at higher prices than it has sold men’s hats of 
like grade and quality to other customers who are in competition 
with them in the resale of said hats within the United States. The 
so-called “quantity discount” schedule varied for the years 1940, 
1941, and 1942, and was and is governed by the customer’s cumula- 
tive total of purchases during each year. For the year ending Oc- 
tober 31, 1941, the so-called “cumulative quantity” discount schedule 
effected by the respondent was as follows: i 


Annual Purchases Ranging From: 


Percent 
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From November 1, 1941, to October 31, 1942, the respondent’s 
“cumulative quantity” discount schedule was as follows: 


Annual Purchases Ranging From: 


Percent 
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$250,000 and over—6 percent overage on the volume exceeding $250,000 
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From November 1, 1942, to October 31, 1948, and thereafter, the 
respondent’s “cumulative quantity” discount schedule has been and 
is as follows: 


Quantity 
Annual Shipments Discounts 
Percent 
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Par. 6. In addition to the discriminations effected by the afore- 
mentioned “cumulative quantity” discount schedules, respondent has 
discriminated in price between different purchasers of its products 
who are in competition with each other by making lower prices on 
hats to some customers based upon the total quantity or volume sold 
and delivered to all of the separate branches or outlets of such cus- 
tomers, although separate delivery was made to the several branches 
or outlets of such customers, if and when such total quantity or 
volume amounted to certain required minima during the fiscal year 
period without regard to the quantity or volume delivered to the 
respective branches or outlets of such customers. 

Par. 7. The effect of the discriminations in price found in para- 
graph 4 hereof and of the discriminations specifically set forth in 


paragraphs 5 and 6 hereof has been or may be substantially to lessen - 


competition in the line of commerce in which the purchasers re- 
ceiving and those denied the benefits of such discriminatory prices 
are engaged, and to injure, destroy, or prevent competition between 
purchasers receiving the benefit of,said discriminatory prices and 
those from whom they were withheld. 
Par. 8. In the course and conduct of its business as aforesaid, 
respondent, since June 19, 1936, has been and is now granting com- 
pensation in the form of cash payments and allowances to some of 
its customers who are selected by the respondent for advertising 
display and other promotional activities. Such payments or allow- 
ances have been and are granted to favored customers in considera- 
tion of the advertising display and other promotional services fur- 
nished by them in connection with the resale of the respondent’s hats. 
The respondent makes such cash payments or allowances to its 
favored customers without making them available on proportionally 
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equal terms to other of its customers who compete with such favored 
customers in the resale and distribution of respondent’s said hats. 
Such other customers are able and willing to furnish the same kind 
of advertising or display services and promotional facilities to the 
respondent as those furnished by its favored customers. 

Instances and illustrations of the general practice above found and 
thus pursued by the respondent in granting allowances and compen- 
sation to its favored customers are the following: 


1. The respondent paid to its favored customer Young’s Merchan- 
dising Corporation, operating 26 retail men’s hat stores in New 
York City, for the fiscal year 1941 the sum of $11,904.78, and for 
the fiscal year 1942 the sum of $14,889.91 as an advertising and dis- 
play allowance, while the respondent did not make such payments 
available on proportionally equal terms, or on any terms, to compet- 
_ ing customers. 

2. The respondent paid to its favored customer Wallach’s Inc., of 
New York City, a corporation subsidiary of Hart, Schaffner & Marx, 
Chicago, I1., operating 9 men’s furnishings stores in the metropoli- 
tan area of New York City, the sum of $6,600 per year for window 
displays of “Stetson” hats, in the Fifth Avenue windows of Wal- 
lach’s, Inc.’s stores located at 45th St. and Fifth Ave., and 33rd St. 
and Fifth Ave., New York, for 32 weeks each year, and similar 
window displays during 22 weeks of each year on the 45th St. side 
of Wallach’s, Inc.’s store located at 45th St. and Fifth Ave., while 
respondent did not and does not make such payments available on 
proportionally equal terms, or on any terms, to competing customers. 

3. The respondent paid to its favored customer Maurice L. Roths- 
child, of Chicago, Ill., having branches at St. Paul, Minn., and 
Minneapolis, Minn., the sum of $1,000 per month for advertising and 
window display, while the respondent did not and does not make such 
payment available on proportionally equal terms, or on any terms, to 
competing customers. 

Par. 9. The respondent has not made known to its customers 
generally, but only to its favored customers, that it grants and allows 
any compensation for advertising, display, and other promotional 
services. 

CONCLUSIONS 


Under the facts and circumstances as set forth in the foregoing 
findings as to the facts, the Commission concludes that respondent, 
John B. Stetson Company, has discriminated in price in the sale 
of its products between the different purchasers in violation of sub- 

section (a) of Section 2 of the Clayton Act as amended by the Robin- 
son-Patman Act. 
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The Commission further concludes that respondent, John B. Stet- 
son Company, has granted to favored customers advertising allow- 
ances without making such allowances available to competing cus- 
tomers on proportionally equal terms in violation of subsection (d) 
of Section 2 of the Clayton Act as amended by the Robinson-Patman 
Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and substitute an- 
swer of respondent, in which answer respondent admits all the ma- 
terial allegations of fact set forth in said complaint and states that 
it waives all intervening procedure and further hearings as to said 
facts, and the Commission having made its findings as to the facts 
and conclusions herein, which findings and conclusions are hereby 
made a part hereof, and the Commission having concluded that said 
respondent has violated the provisions of an Act of Congress en- 
titled “An Act to supplement existing, laws against unlawful re- 
straints and monopolies, and for other purposes,” approved October 
15, 1914, as amended. 

It is ordered, That respondent, John B. Stetson Company, a 
corporation, its officers, directors, representatives, agents, and em- 
ployees, in connection with the offering for sale, sale, and distribu- 
tion of men’s hats in interstate commerce for use or resale, do forth- 
with cease and desist : 


1. From selling such products of like grade and quality to com- 
peting purchasers at uniform prices and thereafter granting varying 
discounts therefrom in the manner and under the circumstances 
found in paragraph 5 of the aforesaid findings as to the facts. 

2. From continuing or resuming the discriminations in price re- 
ferred to and described in paragraph 5 of the aforesaid findings as 
to the facts. 


3. From otherwise discriminating in price between purchasers of 
men’s hats of like grade and quality in any manner or degree sub- 
stantially similar to the manner and degree of the discriminations 
referred to in paragraph 4, 5, and 6 of the aforesaid findings as to 
the facts, or in any other manner resulting in price discriminations 
substantially equal in amount to the aforesaid discriminations, except 
as permitted by Section 2 of the Clayton Act as amended. 

4. From paying, giving, allowing or contracting to pay, give or 
allow anything of value to or for the benefit of some of its customers 
for advertising services furnished by such customers without mak- 
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_ ing such payments or allowances available to all competing cus- 
tomers on proportionally equal terms. 

lt is further ordered, That the respondent shall within 60 days 
after service upon it of this order file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order, 
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In Troe MATTER OF 


BENJAMIN L. FRY TRADING AS 
ANTI-CO-RODE LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5286. Complaint, Mar. 2, 1945—Decision, Oct. 8, 1945 


Where an individual engaged in the interstate sale and distribution of a treat- 
- ment or conditioner for automotive storage batteries, sold under the trade 
name “Anti-Co-Rode”— 

(a) Falsely represented through statements in advertisements in trade journals 
and on labels, and in other advertising matter, directly or by implication, 
that his preparation prevented and stopped the formation of sulphate of 
lead corrosion on battery plates; insured more power, easier starting, 
brighter lights, and longer life in batteries; dissolved sulphate of lead 
corrosion on the plates and restored the acid solution of the batteries; and 
was an anti-corrosive ; 

The facts being that said preparation contained copper and iron, which tend 
to increase the spontaneous discharge of a lead acid storage battery, result 
in the formation of lead sulphate, and in fact aggravate the conditions 
which it was represented as improving ; 

(b) Represented falsely through use of the word “Laboratories” as part of the 
trade name under which he conducted his business, that he actually owned 
or controlled a laboratory or place devoted to the application of scientific 
principles in the preparation of his chemical compound; and 

(c) Falsely represented, through use of the term “Anti-Co-Rode” as a part of 
his trade name and as a trade designation for said product, that said 
preparation was anti-corrosive; 

With effect of misleading and deceiving a substantial portion of the purchas- 
ing public into the erroneous belief that such representations were true, 
and with tendency and capacity so to do and to induce the public to 
purchase substantial quantities of his product as a result thereof: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Before Ur. Randolph Preston, trial examiner. 
Mr. Jesse D. Kash for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Benjamin L. Fry, 
an individual, trading as Anti-Co-Rode Laboratories, hereinafter 
referred to as respondent, has violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect 


2 
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thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapy 1. The respondent Benjamin L. Fry is an individual 
trading and doing business as Anti-Co-Rode Laboratories. Respond- 
ent Rea had his office and principal place of business at 711-715 
North Taylor Ave., St. Louis, Mo. His present address is 5858 
Delmar Boulevard, St. Louis, Ake: 

Par. 2. The cesbandend for more than two years last past has 
been engaged in the sale and distribution of a preparation as a treat- 
ment or conditioner for automotive storage batteries. This prepara- 
tion is sold under the trade name “Anti-Co-Rode.” Respondent 

causes said preparation when sold by him to be transported from his 
aforesaid place of business, in the State of Missouri, to purchasers 
located in various other States of the United States and in the 
District of Columbia. The respondent maintains, and at all times 
mentioned herein has maintained a course of trade in said prepara- 
tion in commerce among and between the various States of the United 
States and in the District of Columbia. 


Par. 8. In the course and conduct of his aforesaid business and 
for the purpose of inducing the purchase of said preparation, the 
respondent has circulated among prospective purchasers throughout 
the United States, by United States mails, advertisements and trade 
journals, labels, and other advertising material, all of general circu- 
lation, many false statements and representations concerning his 
said preparation. Among and typical of such false statements and 
representations are the following: 


SAVE YOUR BATTERY with Anti-Co-Rode. For Use in New and Used Bat- 
teries. Prevents and Stops Corrosion on Battery Plates. Insures More Power, 


Easy Starting, Brighter Lights and Longer Life. 
It dissolves Corrosion on the Plates; Restores the Acid Solution; Insures 


Greater Power and Much Longer Life. 

A treatment with Anti-Co-Rode will dissolve quickly the corrosion on the 
plates and restore the original acid solution. 

Run the car with the generator charging 10 amperes or more and this will 
restore the charge. The further you drive your car, the greater the charge will 


become. 


Par. 4. Through the use of the foregoing statements and repre- 
sentations hereinabove set forth and others similar thereto, not spe- 
cifically set out herein, the respondent represents directly or by im- 
plication that his preparation prevents and stops the formation of 
sulphate of lead corrosion on battery plates; that its use insures 
more power, easier starting, brighter lights and longer life in bat- 
teries in which it is used; that its use dissolves sulphate of lead cor- 
rosion on the plates and restores the acid solution of the batteries; 


258 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 41 F.T.0. 


that a treatment with said preparation will dissolve quickly the 
corrosive deposit. of sulphate of lead on the plates and restore the 
original acid solution; that said preparation is an anti-corrosive. 

Par. 5. The foregoing claims, statements and representations are 
false, misleading, and deceptive. In truth and in fact, the use of 
said preparation in a storage battery will not prevent or stop sul- 
phate of lead corrosion on battery plates. Its use does not create 
more power or cause easier starting, brighter lights or prolong the 
life of the battery. Its use does not dissolve sulphate of lead corro- 
sion on the plates, nor restore the acid solution in the battery. A 
treatment of Anti-Co-Rode will not dissolve quickly the sulphate 
of lead corrosion on the plates, and will not restore the original acid 
strength of solution. Said preparation contains copper and iron and 
said metals tend to increase the spontaneous discharge of a lead 
acid storage battery, resulting in the formation of lead sulphate, 
and the use of said preparation aggravates the conditions which it 
is represented as improving. 

Par. 6. In the course of use, an automotive storage battery de- 
velops on the plates a coat of lead sulphate which is formed from 
a mixture of lead and acid in the battery which hinders and retards 
the circulation of the electric current through the battery. This 
condition is commonly known as corrosion. 

Par. 7. The use by the respondent of the word “Laboratories” as 
part of the trade name under which he conducts his business is 
misleading and deceptive, as it conveys or tends to convey to the 
public the belief that respondent actually owns and operates, or 


directly and absolutely controls a laboratory, or place devoted to 


experimental study in a branch of natural science and the applica- 
tion of scientific principles in the preparation of his chemical com- 
pound. In truth and in fact, the respondent does not own, operate, 


or control a laboratory devoted to experimental study in a branch | 


of natural science, and the application of scientific principles and 
application in the preparation of his chemical compound. 

Par. 8. The use of the term “Anti-Co-Rode” as a trade designa- 
tion for said product is misleading and deceptive, as it conveys or 
tends to convey to the public the belief that said preparation is anti- 
corrosive. In truth and in fact, said preparation is not an anti-cor- 
rosive. 

Par. 9. The use by the respondent of the foregoing false and 
misleading statements and representations disseminated as afore- 
said has a tendency and capacity to, and does mislead and deceive 
a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such statements and representations are 
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true, and to induce the public to purchase substantial quantities of 
respondent’s product as a result of such belief. | 

Par. 10. The aforesaid acts and practices of the respondent 
herein alleged are all to the injury and prejudice of the public, and 
constitute unfair and deceptive acts and practices in commerce 


within the intent and meaning of the Federal Trade Commission 
Act. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 2, 1945, issued and sub- 
sequently served its complaint in this proceeding on the respondent, 
Benjamin L. Fry, an individual, trading as Anti-Co-Rode Labora- 
tories, charging him with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said act. An 
answer was filed by the respondent on March 27, 1945. Thereafter, 
a hearing was held before a trial examiner of the Commission there- 
tofore duly designated by it, at which hearing a stipulation as to the 
facts was entered into by and between the attorney for the Commis- 
sion and the respondent, who was not represented by counsel, and 
read into the record. This stipulation provides that the facts therein 
set forth shall be taken as the facts in this proceeding and in lieu 
of testimony in support of the allegations of the complaint or in 
opposition thereto, and that the Commission may proceed upon 
said complaint and said statement of facts to make its report stat- 
ing its findings as to the facts (including inferences which it may 
draw from said stipulated facts) and its conclusion based thereon, 
and enter its order disposing of the proceeding without the presenta- 
tion of argument or the filing of briefs. The respondent expressly 
waived the filing by the trial examiner of a report upon the evidence. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the complaint and stipulation as to the 
facts (such stipulation having been accepted and approved by the 
Commission); and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Benjamin L. Fry, is an individual 
trading and doing business as Anti-Co-Rode Laboratories. Respond- 
ent formerly had his office and principal place of business at 711-715 
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North Taylor Ave., St. Louis, Mo. His present address is 5858 
Delmar Boulevard, St. Louis, Mo. 

Par. 2. The respondent, for more than two years prior to March 
1943, was engaged in the sale and distribution of a preparation 
known as a treatment or conditioner for automotive storage bat- 
teries. This preparation was sold under the trade name “Anti-Co- 
Rode.” Respondent caused said preparation, when sold by him, to 
be transported from his aforesaid place of business in the State of 
Missouri to purchasers located in various other States of the United 
States and in the District of Columbia. The respondent maintained 
a course of trade in said preparation in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 


Par. 8. In the course and conduct of his aforesaid business and 
for the purpose of inducing the purchase of said preparation, the 
respondent has made many statements and representations concern- 
ing his said preparation to purchasers located throughout the United 
States. These statements appeared in advertisements in trade jour- 


nals, on labels, and in other advertising material. Among and typi- . 


cal of such statements and representations are the following: 


SAVE YOUR BATTERY with Anti-Co-Rode. For Use in New and Used Bat- 
teries. Prevents and Stops Corrosion on Battery Plates. Insures More Power, 


_Easy Starting, Brighter Lights and Longer Life. 
* * * * * * * 


It Dissolves Corrosion on the Plates; Restores The Acid Solution; Insures 
Greater Power and Much Longer Life. 
* * * * * * * 


A treatment with Anti-Co-Rode will dissolve quickly the corrosion on the 
Plates and restore the original acid solution. 
* * * * * * * 


Run the car with the generator charging 10 amperes or more and this will 
restore the charge. The further you drive your car, the greater the charge 
will become. 


Par. 4. Through the use of the foregoing statements and repre- 
sentations, and others similar thereto not specifically set out herein, 
the respondent has represented, directly or by implication, that his 
preparation prevents and stops the formation of sulphate of lead 
corrosion on battery plates; that its use insures more power, easier 
starting, brighter lights, and longer life in batteries in which it is 
used; that its use dissolves sulphate of lead corrosion on the plates 
and restores the acid solution of the batteries; that said preparation 
is an anti-corrosive. 

Par. 5. The foregoing claims, statements, and representations 
are false, misleading, and deceptive. In truth and in fact, the use 
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of said preparation in a storage battery will not prevent or stop sul- 
phate of lead corrosion on battery plates. Its use does not create 
more power, cause easier starting, produce brighter lights, or pro- 
long the life of the battery. Its use does not dissolve sulphate of 
lead corrosion on the plates, nor restore the acid solution in the bat- 
tery. Said preparation contains copper and iron, and said metals 
tend to increase the spontaneous discharge of a lead acid storage 
battery, resulting in the formation of lead sulphate, and the use 
of said preparation aggravates the conditions which it is repre- 
sented as improving. 

Par. 6 In the course of use, an automotive storage battery de- 
velops on the plates a coat of lead sulphate which is formed from a 
mixture of lead and acid in the battery which hinders and retards 
the circulation of the electric current through the battery. This 
condition is commonly known as corrosion. 

Par. 7. The use by the respondent of the word “Laboratories” 
as part of the trade name under which he conducts his business is 
misleading and deceptive, as it causes or tends to cause the public 
to believe that respondent actually owns and operates or directly 
and absolutely controls a laboratory or place devoted to experimental 
study in a branch of natural science and the application of scientific 
principles in the preparation of his chemical compound. 

Par. 8. The use of the term “Anti-Co-Rode” as a part of re- 
spondent’s trade name or as a trade designation for said product is 
misleading and deceptive, as it causes or tends to cause the public 
to believe that said preparation is anti-corrosive. In truth and in 
fact, said preparation is not an anti-corrosive. : 

Par. 9. The use by respondent of the foregoing false and mis- 
leading statements and representations had the tendency and capac- 
ity to, and did, mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that such 
statements and representations were true, and to induce the public 
to purchase substantial quantities of respondent’s product as a re- 
sult of such belief. 

Par. 10. The Commission further finds that the respondent ceased 
the advertising representations contained herein after he had been 
approached by a representative of the Commission. 


CONCLUSION 

The acts and practices of the respondent as herein found are all to 

the prejudice of the public and constitute unfair and deceptive acts 

and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


- This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and a stipulation as 
to the facts entered into by and between counsel for the Commission 
and the respondent upon the record, and the Commission having 
made its findings as to the facts and its conclusion that the respond- 
ent has violated the provisions of the Federal Trade Commission 
Act. 

It is ordered, That the respondent, Benjamin L. Fry, individually 
and trading as Anti-Co-Rode Laboratories, or trading under any 
other name, and his agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, of respondent’s 
chemical product now designated “Anti-Co-Rode,” or any other 
product of substantially similar composition or possessing substan- 
tially similar properties, do forthwith cease and desist from: 

1. Representing, directly or by implication, that respondent’s 
product prevents, stops, or dissolves sulphate of lead corrosion on 
automotive battery plates, or that it restores the acid solution of 
such batteries. 

2. Representing, directly or by implication, that said product in- 
creases the power or prolongs the life of automotive batteries, or 
that the use of said product results in easier starting or brighter 
lights for automotive vehicles. 

3. Using the term “Anti-Co-Rode,” or any other term of similar 
import, as a part of respondent’s trade name or to designate, de- 
scribe, or refer to respondent’s product; or otherwise representing, 
directly or by implication, that said product is an anti-corrosive. 

4, Using the word “Laboratories,” or any other word of similar 
import, as a part of respondent’s trade name; or otherwise represent- 
ing, directly or by implication, that. respondent owns or operates a 
laboratory. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in 
which he has complied with this order. . 
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In THE MATTER OF 
STANDARD OIL COMPANY 


COMPLAINT. FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914. AS AMENDED 
BY AN ACT APPROVED JUNE 19 1936 


Docket 4889. Complaint, Apr. 23, 1941 '\—Decision, Oct. 9, 1945 


As respects the proviso in Section 2 of the Clayton Act, prior to ‘ts amendment by the 
Robinson-Patman Act, which permitted discriminations in price ‘‘in the same or 
different communities made in good faith to meet competition,” Congress, in 
framing the latter act, discarded said proviso as an indefinite and weakening factor 
and made price differences due to differences in cost, market changes and market- 
ability of the goods the only absolute justifications now available to a respondent 
charged with unlawful price discrimination thereunder. 


A prima facie case of a violation of Section 2(a) of the Clayton Act, as amended, may be 
established by proving (1) jurisdiction, (2) goods of like grade and quality, and 
(3) discrimination in prices. Based upon such a case the Commission may draw a 
rebuttable presumption that the effect of such discrimination may be to substan- 
tially lessen competition or tend to create a monopoly or to injure, destroy or pre- 
vent competition, in which event the burden of proof shifts to the respondent, 
who, in rebuttal of such a prima facie case, may show, under Section 2 (6), that the 
respondent’s lower price was made in good faith to meet an equally low price of a 
competitor, following which the Commission could no longer rely upon its prima 
facie case, but would need to show by additional and affirmative evidence that the 
effect of the discrimination might be to substantially lessen competition or tend 
to create a monopoly or to injure, destroy or prevent competition between respond- 
ent and its competitors or between customers of the respondent or with the cus- 
tomers of such customers 


A showing, under See. 2 (b) of the Clayton Act, that respondent’s lower price was made 
in good faith to meet an equally low price of a competitor, is not an absolute de- 
fense to a charge of unlawful discrimination and can be availed of only to the extent 
it may rebut a prima facie case under Sec. 2 (a) as above set out. The meeting of 
an equally low price of a competitor in good faith is not a defense to a charge of 
price discrimination where competitive injury is affirmatively shown and so re- 
places the rebuttable presumption of the prima facie case. This results from the 
difference between such a case and the prima facie case referred to in Section 2 (6). 
Section 2 (b) defines a prima facie case as‘ * * * proof * * * that 
there has been discrimination in price . . .’’ which must be compared with the pro- 
hibitions of Section 2 (a) which make such a discrimination unlawful only in the 
event it injuriously affects competition. 


To hold that the provision for showing ot good faith to meet an equally low price of a 
competitor can be construed as a carte blanche exemption to a respondent to engage 
in discriminations in price which have the adverse effects on competition pro- 
scribed under Section 2 (a), would constitute recognition of the soundness of the 
principle that one competitor’s violation of law justifies its violation by another; 
would also justify discrimination by a chain organization to meet the equally low 


1 Amended. 
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price of a single unit competitor who had not discriminated at all as well as dis- 4 
crimination to meet the price of any competitor whose discrimination is lawful ; 
because justified by cost differences; and would defeat the substantive purposes 3 


and requirements of Section 2 (a) in such situations as well as in cases where dis- 
crimination to meet the equally low prices of a competitor has produced the adverse 
effects on competition which it was the main purpose of the section and of the Act 
to prevent. 


Aside from a showing under Sec. 2 (b) that respondent’s lower price was made in good 
faith to meet an equally low price of a competitor, as a means of rebutting a prima 
facie case where affirmative evidence of competitive effects proscribed by the 
statute has not been introduced, a respondent may also introduce evidence in sup- J 
port of its affirmative defense tending to establish that the effect of the differential 
in price is not to substantially lessen competition or tend to create’a monopoly or 
to injure, destroy or prevent competition with customers of the person granting the ; 
discrimination or competition with persons knowingly receiving the benefit thereof, 
and may also show in support of its justifications (1) that the differential] proved 
makes only due allowances for differences in cost resulting from the differing 
methods or quantities sold or delivered; or (2) that the differentials were the result - 
of price changes in response to changing conditions affecting the market for or the 
marketability of the goods concerned, establishment of any of which contentions 
would preclude any conclusion that the law had been violated. 


Where a corporation which (1) was engaged in the refining and interstate sale and dis- 
tribution of gasoline and other petroleum products throughout a territory consist- 
ing of 14 states principally located in the middle west; (2) during the years from 
1936 to 1940, inclusive, supplied from 16.2 to 17.4% of all the branded and un- 
branded gasoline sold in the Detroit metropolitan area; (8) leased or subleased 
after Sept. 10, 1936 to independent operators all retail service stations owned or 
leased by it in said area and thereafter (a) regularly supplied gas delivered in its 
tank wagons from its four bulk stations in said city at its posted tank wagon prices 
to about 200 retail stations owned by it and to eight which it leased; and to 150 or 
more contract service stations owned or operated by independent operators with 
whom it had entered into agreement to supply for the period specified all their re- 
quirements of its three brands, namely, Solite with Ethyl, Standard Red Crown, 
and Stanolind gasoline; (b) supplied gas delivered during period involved, first in 
its tank wagons and later by tank car and transport truck (of equivalent capacity), 
owned by others, direct from its marine terminal, to the C-K;S; W; and N com- 
panies; the first three of which companies, classified by it as jobbers, supplied its 
gas to from 94 to 106 retail service stations, and also sold a substantial portion of 
gas purchased from it direct to the public through retail stations owned and oper- 
ated by them; and last of which jobbers was engaged entirely in retail sale of gas 
to public through its own service stations; and, (c) also supplied gas in said area to 
large commercial users, usually sold on contracts made by its general office in Chi- 
cago, with gas therefor usually delivered either direct from its Whiting Refinery 
or aforesaid River Rouge Terminal by tank car or transport truck— 

(a) Discriminated in price by selling its gas for resale direct to the purchasing public 
to said four jobbers, which it did not limit to sales at wholesale only and which 
owned or operated in said area one or more gasoline stations where its gas, so pur- 
chased, was resold at retail to consumers in competition with other retailers of ¢as, 
who purchased the same from it or other manufacturers, at prices which were sub- 
stantially lower than the prices charged by it to its other retailer purchasers in said 
area for gas of the same grade and quality, and by selling as aforesaid its Red Crown 
gasoline, or largest selling brand, to them at its tank car price or at 14 cents per 
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gallon less than the prices charged by it for the same gas to its other dealers in said 
area; and, 

(0) Discriminated during the period from September 1, 1936, to March 7, 1938, when 
it classified said N Company as a jobber, by selling its gas to said N at one half cent 
per gallon less than the price it was charging for the same gas to its other retail 
dealers in said Detroit metropolitan area, which continuing to sell its gas to it as 
theretofore, on the regular tank-wagon basis, and to make deliveries from its bulk 
plants direct to the retail service stations of said N: 

With the result that — 

Price discriminations granted by it both prior to and subsequent to March 7, 
1938, to said N — which cut prices directly; cut them through varying commer- | 
cial classifications depending upon the competitive situation; and cut them 
through under-cover discounts and premiums, and was responsible for 
starting most of the retail price-cutting in major brand gasoline in Detroit over 
a period of several years — and price discriminations granted by it to said other 
arbitrarily classified jobbers, to-wit, said C-K, said W, and said S, on gas sold 
by them at retail, gave such favored dealers a substantial competitive advan- 
tage in their retail operations over other retailers of gas, including its own retail 
customers with their 3.3 cents per gallon profit margin; 

Said advantage was capable of being used, and was used, by said N, and, to 
some extent, by said C-K, to divert large amounts of business from other retailers 
of gas, including said refiner seller’s own customers, with resulting injury to them 
and their business and to their ability to continue in business and successfully com- 
pete with said dealers in the retailing of gas; and said C-K was enabled to sel’ a 
million gallons of gasoline annually over a period of two years to one retailer cus- 
tomer at a delivered price of one cent per gallon less than posted tank wagon price, 
and to sell another at a discount of 4 cent per gallon, thereby enabling the former 
to sell said gas to the consuming public at discounts of as much as 2 cents per gallon 
and thus reap a competitive advantage over other retailers, including said seller’s 
own retailer customers, and divert business from such retailers to said favored 
customer and substantially lessen competition and injure, destroy and prevent 
competition between said favored customer and other retailers of gas, including 
its own retailer customer; 

Effect of which discriminations in price, allowed by it to the aforesaid four dealers, as 
above set forth, and which, as respects price differentials involved, were not shown 
as making only due allowance for differences in its costs of sale and delivery result- 
ing from the differing methods and quantities in which it sold its gasoline to dealers 
concerned, had been and might be, substantially to lessen competition and to in- 
jure, destroy and prevent competition with each of said four dealers and with 
their respective customers in the resale of gasoline: 

Held, That aforesaid discriminations in price by said corporation, under the circum- 
stances set forth, constituted violations of Subsection (a) of Section 2 of the (Clay- 
ton Act), as amended by the Robinson-Patman Act 


As respects refiner seller’s challenged discrimination in favor of the N company, which 
operated a number of retail gasoline stations in the Detroit Metropolitan area in 
competition with other retail customers of said seller, and with those of other 
sellers, and to which N company said seller, after said discriminatory allowance, 
continued, as. before, to make customary deliveries in its tank wagons and from 
its bulk plants in the area involved, seller’s exhibits, with supporting testimony, 
failed to show cost justification for challenged price differential of one half cent, as 
making only due allowance for differences in its costs of sale and delivery resulting 
from the differing methods and quantities in which it sold its gas to said N during 
the period involved; due, among other things, to — 
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(1) The invalidity of attempted comparison between its cost of doing business 
with said N and that of doing business with all its other retail customers, with their 
varying group costs; 

(2) Non-inclusion of comparable costs of other independents; and to — 

Fallacies involved in — 

(3) Assumptions underlying attempted comparison of single-dump and mul- 
tiple-dump deliveries: ; 

(4) Segregation of certain items of sales expenses and allocation thereof among 
all its other reseller customers, but not to N. as being an established account which 
required no further promotiona’ sales work, such as driveway training and pro- 
motional advertising; 

(5) Segregation of certain items of expense of an overhead nature on the theory 
— equally applicable to the business of any other single retail service station — 

- that such expenses would not be appreciably influenced by the acquisition or loss 
of a single account, such as that of N: 

(6) Apportionment among its retail customers of certain items of cost, assert- 
edly not susceptible of exact allocation, among its retail customers, instead of allo- 
cating the same on the basis of gallonage; 

(7) Inclusion of certain costs in connection with stations leased or sublet by it, 
which pertained to its landlord activities and were not properly cost of sale or de- 
livery ; 

(8) Allocation ot sales expenses ot certain salesmen who called on N and other 

- retail service stations, on the basis of erroneous cost comparisons and analyses; and 

(9) Failure to allocate to N and other customers on a gallonage basis advertising 
costs (other than those for point of sale advertising) such as newspaper, printed 
and direct mail, motion pictures, and outdoor signs, which were intended to in- 
crease sales at all its stations, including those of N. 


As respects refiner seller’s challenged discrimination in favor ot four companies, 
namely the C-K; the 8; the W; and the N; companies, the first three of which, 
classified by it as jobbers, supplied its gas to from 94 to 106 retail service stations, 
and also sold a substantia! portion thereof directly to the public through retail sta- 
tions owned and operated by them, and last of which was engaged in retail sale of 
gas to public through its own retail service stations. and to which said seller sup- 
plied gas first, by its tank wagons, and later by tank cars and transport trucks of 
others, seller’s contention that the differential between the price of 14 cents off 
tank-wagon price charged said companies and the tank wagon price charged its other 
retail dealers made only due allowances for differences in its costs of sale and de- 
livery resulting from differing methods and quantities in which gasoline was sold 
and delivered to said jobbers was not well founded in that said differential of 14¢ 
per gallon between tank car and tank wagon price was not justified by — 

(1) Comparison of cost of selling jobbers, based on survey made in the Kansas- 
Oklahoma field, with cost of sale and delivery by tank wagon in the entire Detroit 
diwision or field (in which was included Detroit area) in that — 

(a) Evidence indicated the two were not comparable by reason of volume sold 
in the two areas, absence of consumer acceptance advertising expense in case of 
former, and inelusion or exclusion, as case might be, of accounting and credit costs, 
and supervising and selling costs of two jobbers who handled nearly one-half of 
refiner’s total gallonage therein; and : 

(6) Attempted comparison between cost of Jobber’s operations in said K-O field 
with cost of sale and delivery to dealers in the Detroit field had no probative value 
in determining cost differential between tank-car sales to jobbers and tank-wagon 
sales to dealers in the Detroit metropolitan area due to the accounting practice em- 
ployed by it in allocating or failing to allocate certain expenses or costs in its 
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preparation, from time to time, in its regular course of business, of its “Compara- 
tive Statement of Expense” or “Form 189” as an expense record fer the Detroit 
field; and, 

(2) Was not justified by said refiner’s attempted segregation of cost items ap- 
pearing in said “Statement” (so as to reallocate cost items appearing thereon to the 
reseller and jobber channels, including tank-wagon resellers), as making due allow- 
ances for differences in its costs of sale and delivery resulting from differing meth- 
ods and quantities in which it sold its gasoline to said jobbers; by reason, among 
other things of— 

(a) Failure to limit its survey to cost differences which resulted from differing 

methods or quantities in which gasoline was sold or delivered to the two classes of 
customers, and to determining savings, if any, which accrued by reason of tank-car 
or transport-truck delivery as compared with tank-wagon delivery, instead of at- 
tempting to compare the cost of doing business with the one class as compared 
with the other through arbitrary allocation of all of its costs of every nature which 
could be charged to the expense of doing business in the Detroit field, including 
Chicago general office costs allocated to that field; 

(6) Improper comparison of cost of marketing to the four jobbers concerned, 
located in the Detroit metropolitan area, whose business was confined thereto, with 
the cost of marketing gasoline to all its other dealers in the Detroit field, included 
wherein is rural section supplied by small bulk plants operated by commission 
agents and known as “B”’ stations, as distinguished from the large bulk plants'‘used 
to serve the Detroit metropolitan area operated by salaried employees and known 
as “‘A” stations, and as to which substantial evidence indicated that its cost of 
marketing gasoline to service stations in latter through commission agents was 
higher than its cost of marketing through its large bulk plants to service stations 
in the former; 

(c) The charging, in the allocation of cost items to the tank-wagom reseller chan- 
nel and the jobber channel, to the tank-wagon reseller channel of a number of 
items which should not have been charged thereto, and the failure to charge to the 
jobber channel cost items properly chargeable thereto; 

(d) Determination of expense on leased service stations which involve landlord 
operations only, and inclusion of such expense, after deduction of income from 
rentals, in the general tank-wagon delivery expense allocated to the tank-wagon 
reseller channel, notwithstanding fact the landlord expense incident to the opera- 
tion of its leased service stations, carried separately in its regular accounting pro- 
cedure, had no bearing on the cost of marketing gasoline through the regular re- 
seller channel but represented cost of maintenance, taxes, etc., on company-owned 
or leased service stations less revenue received, without consideration of the sale 
of gasoline or the expenses incident thereto; 

(e) Allocation of direct-shipment expense for the most part on the basis of 
effort, while inconsistently making allocation to the tank-wagon reseller channel for 
the most part on the basis of gallonage — except in accounts where allocation was 
made on the basis of effort in its regular accounting procedure — as a result of 
which comparative results obtained did not properly reflect the difference in cost 
of sale and delivery between the tank-wagon and jobber channel; 

(f) Allocation of point of sale advertising which constitutes small proportion 
only of advertising expense—the largest single item of expense—between tank- 
wagon and jobber channels, and improper allocation of ‘‘consumer advertising” 
such as newspaper and bill-board advertising, to the tank-wagon channel alone, 
with no part charged to the jobber channel, notwithstanding fact consumer adver- 
tising costs cannot properly be separated between gasoline resold through jobber- 
operated retail stations and gasoline sold through other retail stations except upon 
the basis of gallonage, which, if used, would afford no cost differential. 
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As respects differential of 14 cents off tank-wagon price allowed four concerns in the 
Detroit metropolitan area by respondent refiner, challenged as in violation of 
Sec. 2 (a) of the Clayton Act as amended, and introduction by said refiner of evi- 
dence of competitive offers from distributors of both major and minor brands of 
gasoline, and contention and defense in said connection that the lower prices al- 
lowed the four dealers were made in good faith to meet an equally low price of a 
competitor for the reason that said four dealers could at any time herein involved 
have purchased gasoline of grade and quality comparable to that sold by respond- 
ent refiner at equally low or lower prices from other suppliers in Detroit: Where 
there was affirmative proof that the effect of the discrimination was to injure, de- 
stroy and prevent competition with the retail stations operated by the said named 
dealers and with stations operated by their retailer-customers, the Commission 
concluded as a matter of law that it was not material whether the discriminations 


in price granted by respondent refiner to the said four dealers were made to meet- 


equally low prices of competitors, and also as a matter of law, that it was un- 
necessary for it to determine whether the alleged competitive prices were in fact 
available or involved gasoline of like grade or quality or of equal public acceptance, 
and accordingly did not attempt to find the facts regarding said matters because, 
even though the lower prices in question might have been made by said respondent 
refiner in good faith to meet the lower prices of competitors, such did not constitute 
a defense in the face of said affirmative proof. 


Before Mr. Webster Ballinger, trial examiner. 

Mr. Cyrus B. Austin for the Commission. 

MacMahon, Abbott & Roberts, of Detroit, Mich., and Mr. Albert L. 
Green and Mr, Buell F. Jones, of Chicago, Ill., for respondent. 


CoMPLAINT ! 


The Federal Trade Commission, having reason to believe that Standard 
Oil Company, a corporation, has violated and is violating the provisions 
of Section 2 (a) of the Clayton Act, as amended by the Robinson-Patman 
Act (U.S. C., Title 15, Sec. 13), hereby issues its complaint, charging as 
follows: 

PARAGRAPH 1, The respondent, Standard Oil Company, is a corporation 
organized, existing, and doing business under and by virtue of the laws of 


The complaint is published as amended by {following order dated April 23, 1941 

This matter coming on to be heard by the Commission upon the motion of counsel for the Commission 
for an order amending the complaint in the above-entitled proceeding to conform to the evidence adduced 
in the record of said proceeding and adopting the testimony heretofore taken in support of the allegations 
of said complaint as testimony in support of the complaint as so amended, and upon the testimony and 
other evidence heretofore taken in said proceeding before Webster Ballinger, an Examiner of the Com- 
mission duly designated by it, and upon hearing Cyrus B. Austin, Esq., counsel for the Commission, in sup- 
port.of said motion. and counsel for the respondent haying notified the Commission, by letter of April 14, 
1941, that he does not oppose said motion and that, if said motion is granted. the answer filed by respond- 
ent to the original complaint herein may be received and adopted as respondent’s answer to the com- 
plaint as so amended, and the Commission having duly considered said motion and being now fully advised 
in the premises: 

It is ordered. That the complaint herein be and the same hereby is. amended. 

1, By striking out all of Paragraph Three of said complaint. and inserting in place thereof the following 
paragraph: 

Par. 3. Since June 19. 1936, in the course and conduct of its business above described, respondent 
has sold, and now sells, its gasoline to our Detroit dealers engaged in reselling said gasoline at retail 
at prices substantially lower than the prices charged by respondent to its other Detroit retailer-pur- 
chasers or gasoline of the same grade and quality Said four dealers are: Citrin-Kolb Oil Company; 
Stikeman Oil Company, Inc.; Wayne Oil Company; and Ned’s Auto Supply Company. Each of said 
dealers has. since said date. owned or operated in the Detroit area one or more gasoline stations where 
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the State of Indiana, with principal office and place of business located at 
910 South Michigan Avenue, Chicago, Ill. Respondent is engaged in the 
business, among other things, of distributing and selling gasoline to and 
in the city of Detroit, Mich., and adjacent territory. 

Par. 2. Respondent sells its gasoline to about 450 retailers thereof in 
the Detroit area, with a large proportion of whom respondent has entered 
into contracts, now in force, obligating respondent to sell and deliver to 
such retailers all of their respective requirements of respondent’s brands 
of gasoline during the terms of such contracts. For the purpose of sup- 
plying said customers and of making deliveries pursuant to said contracts, 
respondent ships its gasoline from its refinery at Whiting, Ind.. to its 
terminal at River Rouge, Mich., from which point respondent transports 
and delivers said gasoline to said customers in tank cars or tank wagons; 
and there is and has been at all times herein mentioned a continuous 
stream of trade and commerce in said gasoline between respondent’s re- 
finery at Whiting, Ind., and said retail dealers purchasing the same in De- 
troit, Mich. All of such purchases by said retail dealers are and have been 
in the course of such commerce. Said gasoline is sold by respondent for 
resale in the Detroit area. 

Par. 3. Since June 19, 1936, in the course and conduct of its business 
above described, respondent has sold, and now sells, its gasoline to four 
Detroit dealers engaged in reselling said gasoline at retail, at prices sub- 
stantially lower than the prices charged by respondent to its other De- 
troit retailer purchasers for gasoline of the same grade and quality. Said 
four dealers are: Citrin-Kolb Oil Company; Stikeman Oil Company, 
Inc.; Wayne Oil Company; and Ned’s Auto Supply Company. Each of 
said dealers has, since said date, owned or operated in the Detroit area 
one or more gasoline stations where said gasoline so purchased has been 
resold (and, except as to Stikeman Oil Company, Inc. is now resold) at 
retail to consumers thereof, in competition with other retailers of gasoline 
purchasing the same from respondent or from other manufacturers. 
Citrin-Kolb Oil Company, Stikeman Oil Company, Inc., and Wayne Oil 


said gasoline so purchased has been resold (and except as to Stikeman Oil Company Ine.. is now 
resold) at retail to consumers thereof, in competition with other retailers of gasoline purchasing the 
same from respondent or .rom other manufacturers. Citrin-Kolb Oil Company, Stikeman Oil Com- 
pany. Inc. and Wayne Oil Company, respectively, are also engaged in the business of reselling a 
wholesale, a large part of the gasoline so purchased by them from respondent. to other gasoline deaier 
in the Detroit area who are likewise competitively engaged in the resale thereof at retail. Said three 
named wholesalers have knowingly received the benefit of said lower prices. The prices at which re- 
spondent has sold its gasoline to the four dealers above named, from time to time since June 19, 1936 
have ranged .rom one-half cent to one and three-quarters cents per gallon lower than the prices 
charged by it to other Detroit retailers for the same gasoline Under normai merchandising condi- 
tions, during the greater part of that period, respondent’s price to said four dealers for its ‘Red 
Crown” gasoline (its largest selling brand) has been one and one-half cents below ite price therefor to 
other retailers. 

2. By inserting in Paragraph Four of said complaint, after the comma in the third line of said paragraph 

the words ‘‘and with their respective customers,” so that said paragraph will read as follows: 

Par. 4 The effect of the discrimination in price described in the preceding paragraph hereof ha 
been and may be to injure, destroy and prevent competition with each of the four dealers named in 
said Paragraph, and with their respective customers, in the resale of gasoline 

It vs further ordered, That the testimony and other evidence hereinbefore taken before Webster Ballinger 
an Examiner of the Commission duly designated by it, in support o. the allegations of the complaint as 
originally drawn and in opposition thereto be, and the same hereby is, adopted and considered as having 
been taken in support of the allegations of the complaint as hereby amended: and 

It is fur her ordered, That the answer to the original complaint herein, heretofore filed by the respondent 
be, and the same hereby s. received and adopted as respondent’s answer to the complaint ar hereby 


amended. 
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Company, respectively, are also engaged in the business of reselling at 
wholesale, a large part of the gasoline so purchased by them from respond- 
ent, to other gasoline dealers in the Detroit area who are likewise competi- 
tively engaged in the resale thereof at retail. Said three named wholesalers 
have knowingly received the benefit of said lower prices. The prices at 
which respondent has sold its gasoline to the four dealers above named, 
from time to time since June 19, 1936, have ranged from one-half cent to 
one and three-quarters cents per gallon lower than the prices charged by 
it to other Detroit retailers for the same gasoline. Under normal mer- 
chandising conditions, during the greater part of that period, respondent’s 
price to said four dealers for its “‘Red Crown”’ gasoline (its largest selling 
brand) has been one and one-half cents below its price therefor to other 
retailers. 

Par. 4. The effect of the discrimination in price described in the pre- 
ceding paragraph hereof has been and may be to injure, destroy and pre- 
vent competition with each of the four dealers named in said paragraph, 
and with their respective customers, in the resale of gasoline. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled, “‘An Act to 
supplement existing laws against unlawful restraints and monopolies, and 
fer >ther purposes,” approved October 15, 1914 (Clayton Act), as amended 
by an Act of Congress approved June 19, 1986 (Robinson-Patman Act), 
the Federal Trade Commission on November 29, 1940, issued and subse- 
quently served its complaint in this proceeding upon the respondent, 
Standard Oil Company, a corporation, charging it with violation of the 
provisions of subsection (a) of Section 2 of the said Clayton Act as 
amended. After the issuance of said complaint, the filing of respondent’s 
answer thereto, and the taking of partial testimony and other evidence in 
support of the complaint, the Commission, on April 23, 1941, issued and 
subsequently served upon the respondent an order amending said com- 
plaint. which order further provided that the testimony and other evidence 
heretofore taken be adopted and considered as having been taken in.sup- 
port of the allegations of the complaint as amended and that the answer of 
the respondent filed to the original complaint be adopted as respondent’s 
answer to the complaint as amended. Thereafter, testimony and other 
evidence in support of and in opposition to the allegations of said com- 
plaint as amended were introduced before a trial examiner of the Com- 
mission theretofore duly designated by it, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before the 
Commission upon said complaint as amended, answer thereto, testimony 
and other evidence, report of the trial examiner upon the evidence and 
exceptions filed thereto, briefs filed in support of and in opposition to the 
complaint, and oral argument of counsel; and the Commission, having 
duly considered the matter and being now fully advised in the premises, 
makes this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


PaRAGRAPH 1. The respondent, Standard Oil Company, is a corpora- 
tion organized, existing, and doing business under and by virtue of the 


% 
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laws of the State of Indiana, with its principal office and place of busi 
located at 910 South Michigan danni Cicnes, Ill. ae eee 

Par. 2. The respondent is engaged in the business of refining and dis- 
tributing gasoline and other petroleum products among and between the 
various States of the United States. Respondent sells three brands of 
gasoline—‘‘Solite with Ethyl,” “Red Crown,” and “Stanolind.” Red 
Crown is respondent’s regular house-brand gasoline and constitutes ap- 
proximately 90 percent of its sales in the Detroit metropolitan area, while 
Solite with Ethyl constitutes 7 to 10 percent and Stanolind, 3 or 4 percent. 
Respondent has several refineries, one of which is located in Whiting, Ind. 
Crude oil to supply its refineries is derived from various sources but prin- 
cipally from the so-called mid-continent fields in Kansas, Oklahoma, 
Texas, and Wyoming. Respondent sells its products throughout a terri- 
tory consisting of 14 States, principally located in the Middle West. This 
territory is divided into 27 divisions or fields, with a branch office in each 
field in charge of a manager or superintendent. 

One of such divisions or fields is known as the “Detroit Field,” which 
embraces all or part of thirteen counties in southern Michigan, including 
the cities of Detroit, Lansing, Pontiac, Jackson, and Ann Arbor. The 
“Detroit Area,” as distinguished from the “‘ Detroit Field,” includes only 
the city of Detroit and its suburbs, Hamtramck, Dearborn, and Highland 
Park in Wayne County, which is also referred to as the ‘“ Detroit Metro- 
politan Area.” 

The respondent has no refinery in the State of Michigan. Gasoline and 
other petroleum products sold and distributed by the respondent in the 
Detroit Field are transported from its refinery at Whiting, Indiana, by 
tankers through the Great Lakes to respondent’s marine terminal at River 
Rouge in the outskirts of Detroit. This marine terminal has a storage 
capacity of about 1,500,000 barrels of 42 gallons each. During the sum- 
mer months, deliveries are made from the Whiting refinery every week 
and sometimes twice a week. In the fall sufficient gasoline is delivered and 
stored to take care of estimated requirements during the winter months 
when navigation through the Great Lakes is closed. 

During the years from 1936 to and including 1940 respondent supplied 
from 16.2 percent to 17.4 percent of all the branded and unbranded gaso- 
line sold in the Detroit Metropolitan Area. The total sales made by re- 
spondent in said area during that period amounted to 62,198,750 gallons 
in 1936, 70,015,200 gallons in 1937, 60,448,200 gallons in 1938, 70,279,818 
gallons in 1939, and 74,627,712 gallons in 1940. nt 

During the periods of time herein mentioned respondent operated six 
bulk plants in the Detroit Metropolitan Area. Delivery of gasoline to 
these bulk plants was made from the River Rouge marine terminal by tank 
car or transport truck. Tank-car delivery by railroad was for the most 
part discontinued about February 1, 1940. Transportation of gasoline by 
transport truck was accomplished by transportation companies employed 
by the respondent. The capacity of a transport truck is approximately 
the same as a tank car. In some instances the respondent has shipped gas- 
oline and other petroleum products from its refinery at Whiting, Ind., di- 
rectly to purchasers thereof located in the Detroit Metropolitan Area. 
Respondent maintains, and at all times mentioned herein has maintained, 
a course of trade in said products in commerce among and between the 
various States of the United States. 

Par. 3. Prior to September 10, 1936, respondent operated all retail 
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service stations owned or leased by it in the Detroit metropolitan area, but 
on that date it discontinued all retail operations and leased or sublet all 
stations owned or leased by it to independent operators. _ 

In the course and conduct of its business in the Detroit metropolitan 
area, the respondent, since September 10, 1936, has regularly supplied gaso- 
line to approximately 358 retail service stations. Respondent owned approx- 
imately 200 and leased 8 of these stations. The remaining 150 stations 
which were supplied directly by the respondent were owned or operated 
by independent operators, with whom the respondent entered into written 
agreements known as ‘‘Dealer’s Agreement, Form 461,” by which agree- 
ments respondent agreed to sell, and the dealers agreed to purchase, all of 
their requirements of Solite with Ethyl, Standard Red Crown, and Stano- 
lind gasoline for the period of time specified in said agreements. These lat- 
ter stations were known as contract service stations as distinguished from 
the leased service stations hereinabove described. 

Deliveries of gasoline to the leased and contract service stations in the 
Detroit metropolitan area were made from respondent’s bulk plants by 
tank trucks owned by respondent and operated by its salaried employees. 
This method of delivery is known as ‘‘tank-wagon’’ delivery. The price 
at which respondent sold its gasoline to said leased and contract service 
stations was its ‘‘posted tank-wagon price,” which was fixed from time to 
time by the general office of the respondent in Chicago. 

In addition, the respondent also supplied gasoline to four dealers in the 
Detroit metropolitan area—Citrin-Kolb Oil Company, Stikeman Oil 
Company, Inc., Wayne Oil Company, and Ned’s Auto Supply Company, 


which were classified by respondent as jobbers and which, with the excep-- 


tion of Ned’s Auto Supply Company, supplied respondent’s gasoline to 
from 94 to 106 retail service stations. Deliveries to these dealers were gen- 
erally made by tank car, and after February 1, 1940, by transport truck, 
direct from respondent’s River Rouge terminal. During the periods of 
time hereinafter described, the Citrin-Kolb Oil Company, Stikeman Oil 
Company, Inc., and Wayne Oil Company sold a substantial portion of the 
gasoline purchased by them from the respondent direct to the public 
through retail service stations owned and operated by them. Ned’s Auto 
Supply Company was engaged entirely in the retail sale of gasoline to the 
public through its own stations. 

A third class of customer in the Detroit metropolitan area to whom 
the respondent supplied gasoline was large commercial users of gasoline, 
who were usually sold on contracts made by the general office of the re- 
spondent in Chicago. The gasoline so purchased was usually delivered 
either direct from the Whiting refinery or the River Rouge terminal by 
tank car or transport truck. 

Par. 4. In the course and conduct of its business, since June 19, 1936, 
respondent has discriminated in price by selling its gasoline for resale di- 
rect to the purchasing public to Citrin-Kolb Oil Company, Stikeman Oil 
Company, Inc., and Wayne Oil Company, and subsequent to March 7, 
1938, to Ned’s Auto Supply Company, at prices which were substantially 
lower than the prices charged by respondent to its other retailer-purchas- 
ers in the Detroit: metropolitan area for gasoline of the same grade and 
quality. Each of the aforesaid purchasers has, since said date, owned or 
operated in the Detroit metropolitan area one or more gasoline stations 
where said respondent’s gasoline so purchased has been resold at retail to 
consumers thereof in competition with other retailers of gasoline pur- 
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chasing the same from the respondent or from other manufacturers. The 
respondent sold its largest selling brand, Red Crown gasoline, to said four 
jobbers at its tank-car price, which was 14 cents per gallon lower than the 
prices charged by it for the same gasoline to its other retail dealers in the 
Detroit metropolitan area. 

Par. 5. In allowing jobber classification in the Detroit metropolitan 
area to the four jobbers hereinbefore named. the respondent required only 
that said jobbers purchase substantial quantities of gasoline, own or con- 
trol bulk plants where gasoline in large quantities could be delivered, and 
have sufficient financial standing or credit rating to warrant the extension 
of credit. There was no requirement that said jobbers should sell only at 
wholesale. 

The Citrin-Kolb Oil Company, although selling the respondent’s gaso- 
line direct to the consuming public, was nevertheless classified by the re- 
spondent as a jobber in 1928 or 1929 and since that it has been allowed the 
tank-car price on gasoline purchased from respondent. It operated from 
1 to 5 retail stations from 1936 to 1939, from 5 to 8 stations in 1940 and 
1941, and is operating 5 retail service stations at the present time. During 
this time it purchased from the respondent in excess of 5,000,000 gallons 
of gasoline annually. The percentage of gasoline so purchased which was 
sold at retail by Citrin-Kolb Oil Company through its retail service sta- 
tions was 29.4 percent in 1936, 15.4 percent in 1937, 7.3 percent in-1938. 
10.1 percent in 1939, and 6.5 percent in 1940. During the period from 
January 1, 1938, to December 31, 1940, Citrin-Kolb Oil Company sold a 
million gallons of gasoline annually to Langer and Cohn, retail service sta- 
tion operators, at 1 cent per gallon off tank-wagon price and in addition 
sold another retail service station operator at 3 cent per gallon off tank- 
wagon price. For a short period of time Citrin-Kolb Oil Company issued 
“special Savings Cards,” which entitled the holders to a 2-cents-per-gallon 
discount on the purchase of gasoline from one of the retail service stations 
operated by it. 

The Wayne Oil Company, although selling the respondent’s gasoline 
direct to the consuming public, was nevertheless classified by respondent 
as a jobber in 1935 and since that time it has been allowed the tank-car 
price on all gasoline purchased from respondent. Prior to September 8, 
1939, the Wayne Oil Company operated no retail service stations but sub- 
sequent thereto has operated from 2 to 6 stations and is operating 2 
stations at the present time. During this period its annual purchases of 
gasoline from respondent have ranged from 1,348,348 gallons in 1936, to 
2,341,394 gallons in 1940. The percentage of gasoline so purchased which 
was sold at retail by the Wayne Oil Company through its retail service sta- 
tions was 7.6 percent in 1939 and 14.2 percent in 1940. There is no evi- 
dence that the Wayne Oil Company ever sold gasoline to resellers at a 
price lower than the posted tank-wagon price charged by respondent to its 
dealers or that any discount was allowed to purchasers by any retail ser- 
vice station operated by it. 

The Stikeman Oil Company, Inc., although selling the respondent’s gas- 
oline direct to the consuming public was nevertheless classified by re- 
spondent as a jobber in 1932 and since that time it has been allowed the 
tank-car price on all gasoline purchased from respondent. In 1938 the 
Stikeman Oil Company, Inc., discontinued the operation of retail service 
stations. Since 1936 its annual purchases of gasoline from the respondent 
have ranged from 2,255,000 gallons in 1936 to 1,772,911 gallons in 1940 
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The percentage of gasoline so purchased which was sold at retail by the 
Stikeman Oil Company, Inc., through retail service stations operated by 
it was 27.8 percent in 1936, 9.1 percent in 1937, and 0.3 percent in 1938. 
There is no evidence that this company ever sold gasoline to resellers at a 
price lower than posted tank-wagon price charged by respondent to its 
dealers or that any discount was allowed to purchasers by any retail 
service station operated by it. j 

Ned’s Auto Supply Company was classified by respondent as a jobber on 
March 7, 1938, and since that time it has been allowed the tank-car price 
on all gasoline purchased from the respondent. Ned’s Auto Supply Com- 
pany does not sell other resellers of gasoline but has at all times sold the 
gasoline purchased from the respondent to the public through its own 
service stations. In 1938 Ned’s Auto Supply Company operated 5 retail 
service stations, which was increased to 6 in 1940. In addition, Ned’s 
Auto Supply Company, operates a station known as “‘Charley’s Service 
Station,” which is owned by Ned’s Auto Supply Company and operated 
by an individual on a salary-and-commission basis. At all times since 
March 7, 1988, it has been the practice of Ned’s Auto Supply Company to 
sell its gasoline below the prevailing retail service-station price or to give 
premiums and discounts from its posted price. 

Par. 6. In addition to the discriminations in price hereinabove de- 
scribed, the respondent, in the course and conduct of its business during 
the period from September 1, 1936, to March 7, 1938, sold its gasoline to 
Ned’s Auto Supply Company at .5 cents per gallon less than the price 
that it was charging for the same gasoline to its other retail dealers in the 
Detroit metropolitan area. 

Since 1918 Ned’s Auto Supply Company has been a customer of re- 
spondent and until March 7, 1938, received its gasoline from respondent by 
regular tank-wagon delivery. In 1936 Ned’s Auto Supply Company pur- 
chased 2,401,600 gallons of gasoline from the respondent, which it resold 
to the public through its four retail outlets or service stations. On Sep- 
tember 1, 1936, respondent allowed Ned’s Auto Supply Company a price 
of .5 cents off regular tank-wagon price, which was allowed on all gasoline 
purchased from September 1, 1936, until March 7, 1938. When respond- 
ent allowed this price differential, it made no change in its form of delivery 
of gasoline to Ned’s Auto Supply Company but continued to sell it on the 
regular tank-wagon basis, making delivery from respondent’s bulk plants 
direct to Ned’s Auto Supply Company service stations. 

Par. 7. Citrin-Kolb Oil Company, Wayne Oil Company and Stikeman 
Oil Company, Inc., sell the respondent’s gasoline at both wholesale and 
retail. Citrin-Kolb Oil Company, Wayne Oil Company and Stikeman Oil 
Company, Inc., although selling a substantial portion of respondent’s gas- 
oline direct to the consuming public were nevertheless arbitrarily classified 
by the respondent as jobbers and as such received from the respondent a 
lower price on gasoline than the respondent charged its other retail cus- 
tomers in the metropolitan Detroit area who purchased gasoline of like 
grade and quality direct from the respondent. 

Ned’s Auto Supply Company, although selling all of its gasoline pur- 
chased from the respondent at retail direct to the consuming public was 
nevertheless arbitrarily classified by the respondent as a jobber and as 
such received from the respondent a lower price on gasoline than the re- 
spondent charged its other retail customers in the metropolitan Detroit 


area who purchased gasoline of like grade and quality direct from the 
resnendent. BS ; 
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Par. 8. The volume of gasoline sold in the Detroit metropolitan area 
through retail gasoline stations is more or less constant, and fluctuations 
that occur are chiefly due to variation in the number of cars in use from 
year to year. A lower price at one service station than at another is an 
important factor in the purchasing public’s mind, particularly when the 
difference in price occurs in the major brands of gasoline. Any difference 
in price between two stations selling the same gasoline or major brands of 
gasoline is very important in influencing the flow of business. 

The margin of profit of the retail service-station operator between the 
tank-wagon price which he pays and the prevailing retail service-station 
price on the regular brand of gasoline of major companies is small. The 
retailer’s margin between respondent’s posted tank-wagon price and pre- 
vailing retail selling price on its Red Crown gasoline has been only 3.3 
cents a gallon in the metropolitan area of Detroit since November 19, 1939. 
Consequently, any reduction allowed to a retail service-station operator 
below the regular tank-wagon price gives such operator a material ad- 
vantage over other retail operators who pay the full tank-wagon price. 

In 1936 Ned’s Auto Supply Company had four retail stations and its 
gasoline volume was 2,401,000 gallons. O1September 1, 1936, respondent 
began to sell gasoline to /ed’s Auto Supply Company at .5 cents per gallon 
below posted tank-wagon price by tank-wagon delivery. In 1937 Ned’s 
Auto Supply Company was openly advertising cut prices, and its volume 
increased to 4,240,500 gallons. 

On March 7, 1938, Ned’s Auto Supply Company began to purchase from 
respondent in tank-car quantities at tank-car prices. Although the total 
volume of gasoline sold in the Detroit metropolitan area during the year 
1938 was 10 percent less than the volume sold in 1937, the volume of gas- 
oline sold by Ned’s Auto Supply Company increased from 4,240,500 gal- 
lons in 1937 to 4,880,500 gallons in 1938. 

In 1937 Ned’s Auto Supply Company was selling respondent’s Red 
Crown gasoline to the public at approximately 2 cents per gallon below 
the prevailing retail service-station price, which continued, with variations, 
until the latter part of 1939. In 1939 and 1940, when Ned’s Auto Supply 
Company’s posted price was approximately the same as the prevailing 
retail price, it gave various undercover discounts and premiums. It has 
from time to time given commercial discounts varying from 1 to 2 cents 
per gallon off the posted price. The classification as to who was regarded a 
commercial customer varied from time to time, depending upon the com- 
petitive situation. During August to November 1939 Ned’s Auto Supply 
Company issued trading stamps of a value of 2 cents for each gallon pur- 
chased, which were redeemable in merchandise or in gasoline at Ned’s Auto 
Supply Company’s stores. Price cutting at Ned’s Auto Supply Com- 
pany’s stations has been almost continuous, and this company has been 
responsible in starting most of the retail price cutting in major-brand gas- 
oline in Detroit over a period of several years. This practice on the part of 
Ned’s Auto Supply Company has caused substantial damage to other re- 
tail service-station operators selling respondent’s Red Crown gasoline an 
also to retail service-station operators selling other brands of gasoline, and 
the ability of Ned’s Auto Supply Company to continue the price-cutting 
practice was greatly enhanced through the discriminations in price allowed 
it by the respondent while at the same time limiting other retailer-cus- 
tomers to a margin of profit of approximately 3.3 cents per gallon. 

The Citrin-Kolb Oil Company annually sold at retail from 6.5 percent 
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to 29.4 percent of the gasoline purchased from respondent through service 


stations operated by it during the years 1936 to 1940. In 1938 or 1939 the 
Citrin-Kolb Oil Company gave discount cards to purchasers of gasoline at 
one of the stations operated by it entitling the holder to a discount of 
2 cents a gallon on respondent’s Red Crown gasoline. 

The Commission finds that the price discriminations granted by the re- 
spondent to Ned’s Auto Supply Company, both prior to March 7, 1938, 
and subsequent thereto, and the price discriminations granted to Citrin- 
Kolb Oil Company, Wayne Oil Company, and Stikeman Oil Company, 
Inc., on gasoline sold by them at retail have given a substantial competi- 
tive advantage to these favored dealers in their retail operations over 
other retailers of gasoline, including retailer-customers of the respondent. 
This competitive advantage is capable of being used, and by Ned’s Auto 
Supply Company and to some extent by Citrin-Kolb Oil Company has 
been used, to divert large amounts of business from other retailers of gas- 
oline, including customers of the respondent, with resultant injury to them 
and to their ability to continue in business and successfully compete with 
said dealers in the retailing of gasoline. 

The Commission further finds that the discriminations in price allowed 
to Citrin-Kolb Oil Company permitted this dealer to sell a million gallons 
of gasoline annually to one retailer-customer—Langer and Cohn—from 
January 1, 1938, to December 31, 1940, at a delivered price of one cent 
per gallon less than posted tank-wagon price and to sell another customer 
at a discount of one-half cent per gallon. The Citrin-Kolb Oil Company, 
by passing on in part to Langer and Cohn the benefits of the discrimi- 
natory prices allowed by respondent, enabled said Langer and Cohn to sell 
said gasoline to the consuming public at discounts of as much as two cents 
per gallon, which not only gave said Langer and Cohn a competitive ad- 
vantage over other retailers of gasoline, including retailer-customers of the 
respondent, but also had the effect of diverting business from such retailers 
to said Langer and Cohn and of substantially lessening competition and 
injuring, destroying and preventing competition between said Langer and 
Cohn and other retailers of gasoline, including retailer-customers of the 
respondent. 

The Commission further finds that the effect of the discriminations in 
price allowed by the respondent to the four dealers as herein described has 
been. and may be, substantially to lessen competition and to injure, de- 
stroy, and prevent competition with each of said four dealers and with 
their respective customers in the resale of gasoline. 

Par. 9. As a defense to this proceeding the respondent introduced a 
series of exhibits (Respondent’s Exhibits 31—-A to Q), with supporting 
testimony, to show cost justification for the price differentials allowed 
Ned’s Auto Supply. Company for the period from September 1, 1936, to 
March 7, 1988. 

The Commission finds that the evidence submitted by the respondent 
tails to establish that the price differential allowed by respondent to Ned’s 
Auto Supply Company of .5 cents per gallon during the period from Sep- 
tember 1, 1936, to March 7, 1938, made only due allowance for differences 
in respondent’s cost of sale and delivery resulting from the differing meth- 
ods and quantities in which it sold its gasoline to Ned’s Auto Supply Com- 
pany during the period involved. The following are a few of the features 
of respondent’s cost justification which warrant its complete rejection as 
a defense in this proceeding: 
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a. Respondent has attempted to make a comparison between 
of doing business with Ned’s Auto Supply Cwmnbany and the cost where 
business with all of its other reseller-customers as a group. This fails to 
ae cane oe psa the fact that the respondent’s reseller-customers 

0 several groups, such as service stations owned by respondent and 
leased to operators, stations leased by respondent and sublet to operators 
and independently owned stations to which respondent supplied gasoline. 
The costs of doing business would vary between these various groups. 
Furthermore, there were independent stations, transactions of which with 
respondent were comparable to those of Ned’s Auto Supply C ompany 
and comparison of the costs of these stations and Ned’s Auto Supply Com- 
pany would necessarily show a different result than that shown through 
respondent’s having combined all kinds and types of its reseller stations. 

b. Respondent has attempted to make a comparison between the costs 
of single-dump and multiple-dump deliveries. This is based upon the as- 
sumption that all deliveries made to Ned’s Auto Supply Company were by 
single-dump delivery and all deliveries to respondent’s other reseller-cus- 
tomers by multiple-dump delivery. However, the respondent did not 
make full-load or single-dump deliveries in all cases to Ned’s Auto Supply 
Company during the period involved but, instead, made both single- and 
multiple-dump deliveries. There were also a substantial number of retail 
service stations iocated in the Detroit metropolitan area with tank capac- _ 
ity sufficient to take single-load deliveries, and a substantial number of 
single-load deliveries were made to such stations at respondent’s regular | 
tank-wagon price during the period involved. 

c. Respondent attempted to segregate certain items of sales expense as 
not being influenced by Ned’s Auto Supply Company and allocated them 
among all of respondent’s other reseller-customers, with no charge being 
made against Ned’s Auto Supply Company; for example, it was contended 
that when an account, such as Ned’s Auto Supply Company, has been es- 
tablished, no further promotional sales work is necessary and should not 
be charged to such account. Among such items which respondent did not 
charge to Ned’s Auto Supply Company were certain sales promotional 
services, such as driveway training, which it furnished to reseller-customers 
but which was not desired by, or furnished to, Ned’s Auto Supply Com- 
pany. In addition to the fact that certain promotional advertising should 
be charged to Ned’s Auto Supply Company, it further appears from the 
evidence that there are other reseller-customers of the respondent whose 
accounts have been established and who do not require driveway training. 
- gd. Respondent attempted to segregate certain items of expense of an 
overhead nature as not being influenced by Ned’s Auto Supply Company, 
on the theory that such expenses would not be appreciably influenced by 
the acquisition or loss of a single account, such as Ned’s Auto Supply Com- 
pany, and, consequently, that it is proper to charge no part of these ex- 
penses to the business of Ned’s Auto Supply Company. The reason for 
not charging any of such items to the business of Ned’s Auto Supply Com- 
pany would apply equally to the business of any other single retail service 
station. 

e. There were certain other items of cost on which it was claimed by 
respondent that no exact allocation could be made, and, as to such items, 
the respondent apportioned them among its retail customers, exclusive of 
Ned’s Auto Supply Company, instead of allocating these costs on the 
basis of gallonage, which would have afforded no cost differential 
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f. Respondent has included in its cost. items certain items of expense 
in connection with stations owned or leased by the respondent which were 
leased or sublet to the station operator. Many of these costs apply di- 
rectly to the landlord activities of the respondent and are not properly 
chargeable to, or considered as, costs of sale or delivery. 

g. In allocating the sales expense of certain salesmen who called on 
Ned’s Auto Supply Company and other retail service stations, respondent 
- attempted to estimate the time spent at Ned’s Auto Supply Company and 
compare the costs so determined as against all salesmen’s costs, including 
salesmen who did not confine their activities solely to the Detroit metro- 
politan area. Furthermore, in estimating the time of the particular 
salesman who called on Ned’s Auto Supply Company, no consideration 
was given to the time which such salesman spent in calling on service sta- 
tions which were not customers of the respondent. . 

h. The respondent allocated advertising expense in such a manner as 
to show an alleged savings of .213 cents per gallon, or better than 40 per- 
cent of the price differential. In doing this, the respondent allocated the 
items of point-of-sale advertising which were supplied to Ned’s Auto 
Supply Company, such as service signs, globes, banners, games, and dis- 
plays, by charging the cost of some directly and assigning others on the 
basis of outlets and arrived at the cost per gallon of these particular items 
by relating it to gallonage sold by Ned’s Auto Supply Company. All 
other advertising costs were allocated to the gallonage of all reseller-cus- 
tomers, exclusive of Ned’s Auto Supply Company. The advertising so 
charged consisted principally of advertising issued by the respondent for 
the purpose of creating consumer acceptance and increasing the sale of 
gasoline at all Standard stations, such as newspaper advertising, printed 
and direct-mail advertising, motion pictures, and outdoor signs. Such 
advertising was for the benefit of Ned’s Auto Supply Company, as well 
as all other customers, and should accordingly have been allocated to 
Ned’s Auto Supply Company, as well as to other customers, on a gallonage 
basis, in which event there would have been no cost differential as to such 
items. 

Par. 10. As a further defense to this proceeding, respondent contended 
that the differential between the price of 14 cents per gallon off tank- 
wagon price charged Citrin-Kolb Oil Company, Stikeman Oil Company, 
Inc., Wayne Oil Company, and Ned’s Auto Supply Company and the 
tank-wagon price charged respondent’s other retail dealers made only due 
allowances for differences in respondent’s costs of sale and delivery result- 
ing from the differing methods and quantities in which gasoline was sold 
and delivered to said jobbers. 

Respondent first attempted to show justification of differential of 14 
cents per gallon between the tank-car and tank-wagon price by introducing 
evidence as to a survey made in the Kansas-Oklahoma field to show cost 
of selling jobbers, the results of which were compared with the cost of sale 
and delivery of gasoline by tank-wagon in the entire Detroit. division. 
There is no evidence that the costs of sale and delivery by tank car to job- 
bers in the Kansas-Oklahoma field were the same or were substantially the 
same as,or have any relation to, the costs of sale and delivery of gasoline 
by tank car to jobbers in the Detroit metropolitan area. In fact, the evi- 
dence indicates that the costs of the jobber operations in the Kansas- 
Oklahoma field were not comparable with the jobber operations in the 
Detroit field. The volume sold was not comparable with the Detroit 
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sales and the total annual sales to jobbers in the Kansas-Oklahoma field 
were less than the annual sale to one jobber, Citrin-Kolb Company, in 
Detroit, and several of these jobbers purchased less gasoline annually than 
is sold at an average service station in Detroit. The tabulation of jobber 
expense in the Kansas-Oklahoma field includes no items of consumer ac- 
ceptance advertising expense charged to such jobber operations, which is 
substantial in the Detroit metropolitan area. Furthermore, the cost com- 
putations for the Kansas-Oklahoma field do not reflect the true conditions 
or give a factual result since the gallonage sold to two jobbers, Gibson Oil 
Company and Kramer Oil Company, that handled nearly one half the 
gallonage sold in that field, was excluded in computing accounting and 
credit costs and included in computing supervision and selling costs. 

In determining the costs of tank-wagon deliveries in the Detroit metro- 
politan area for the purpose of comparison with jobber costs in Kansas 
and Oklahoma, respondent used the total marketing costs for the entire 
Detroit field which were allocated to the reseller channel and leased service 
stations in its ‘Comparative Statement of Expense,”’ known as ‘“‘Form 
189.” Respondent divided the total marketing costs so allocated by the 
total reseller gallonage to arrive at the cost per gallon of sale and delivery 
in tank-wagon deliveries. This comparative statement of expense is an 
expense record for the Detroit field prepared from time to time in re- 
spondent’s regular course of business. Said form represents a breakdown 
of marketing expense between the channels of distribution, which are 
reseller channel, consumer channel, leased service stations, and other 
methods. The consumer channel is also known as the ‘‘direct-shipment 
channel”’ and includes deliveries to large industrial users of gasoline made 
either direct from the Whiting refinery or the River Rouge terminal. 
Such shipments usually originate with sales contracts made by the gen- 
eral office of the respondent on a bid basis. Shipments to jobbers were in- 
cluded in the consumer or direct-shipment channel in respondent’s usual 
accounting procedure. The respondent did not consider it necessary for 
its purpose to isolate the cost of the direct-shipment channel, which in- 
cluded sales to jobbers. Consequently, none of the expense allocations 
made on Form 189 are charged to either the direct-shipment channel or to 
the business done with jobbers, but, instead, such expense is distributed 
or scattered over the various channels appearing on said form, While this 
comparative statement of expense may be considered by the respondent 
as sufficient to reflect company operations, the figures taken therefrom 
cannot properly reflect the cost of tank-wagon sales as compared with 
jobber sales. There are numerous items of cost which have been allocated 
to the reseller channel, a substantial portion of which should have been 
charged to jobber gallonage and, if so charged, would have substantially 
reduced the cost of reseller operation and in turn reduced the differential 
in cost between tank-wagon and jobber costs. 

The Commission finds that the attempted comparison between cost of 
jobber operations in the Kansas-Oklahoma field with cost of sale and de- 
livery to dealers in the Detroit field taken from its Comparative Statement 
of Expense has no probative value in determining the cost differential be- 
tween tank-car sales to jobbers and tank-wagon sales to dealers in the 
Detroit metropolitan area. Tahaee 

Par. 11. In a further effort to show cost justification for the price dif- 
ferential of 14 cents off tank-wagon price allowed to Citrin-Kolb Oil Com- 
pany, Stikeman Oil Company, Inc., Wayne Oil Company, and Ned’s Auto 
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Supply Company, the respondent attempted to segregate the cost items 
appearing on its comparative statement of expense and to reallocate such 
costs to the reseller and jobber channels. For this purpose respondent 
prepared a modified form of its regular comparative statement of expense 
showing costs allocated to jobbers, as well as to tank-wagon resellers, which 


was introduced into evidence as Respondent’s Exhibit 101, together with 


explanation as to methods used, which was introduced as Respondent’s 
Exhibits 99 and 100. 

After consideration of the modified form of respondent’s comparative 
statement of expense and other exhibits and testimony submitted in con- 
nection therewith, the Commission finds that the evidence submitted by 
the respondent fails to establish that the price differential allowed by 
respondent to the above-named jobbers of 13 cents per gatlon off tank- 
_ wagon price made due allowance for differences in respondent’s costs of 

sale and delivery resulting from differing methods and quantities in 
‘which it sold its gasoline to said jobbers. The following are a few of the 
features of respondent’s cost justification which warrant its complete 
rejection as a defense in this proceeding: 

a. In making this cost study the respondent did not limit its survey to 
cost differences which resulted from differing methods or quantities in 
which gasoline was sold or delivered to the two classes of customers nor 
was it limited to determining savings, if any, which accrued by reason of 
tank-car or transport-truck delivery as compared with tank-wagon deliv- 
ery, but, instead, the respondent attempted to compare the cost of doing 
business with the one class as compared with the other by arbitrarily allo- 
cating all of respondent’s costs of every nature which could be charged to 
the expense of doing business in the Detroit. field, including Chicago gen- 
eral office costs allocated to that field. 

b. Respondent has compared the cost of marketing to the four jobbers 
located in the Detroit metropolitan area, whose business was confined to 
that area, with the cost of marketing gasoline to all its other dealers in the 
Detroit field.. The Detroit metropolitan area includes the city of Detroit 
and the suburbs of Dearborn, Hamtramck, and Highland Park. The 
Detroit field includes the rural section located outside the Detroit metro- 
politan area, including Lansing, Pontiac, and Ann Arbor, where different 
methods of delivery are involved since the rural section is supplied by 
small bulk plants operated by commission agents known as ““B” stations 
as distinguished from the large bulk plants used to serve the Detroit metro- 
politan area operated by salaried employees and known as “A” stations. 
No factual cost study or investigation was made to determine the relation 
of sale and delivery costs in the entire Detroit metropolitan field to those 
in the restricted Detroit metropolitan area. In fact, there is substantial 
evidence indicating that respondent’s cost of marketing gasoline to service 
stations in the rural areas of the Detroit field through commission agents 
is higher than its cost of marketing through its large bulk plants to service 
stations in the Detroit metropolitan area. 

_ ¢. In allocating cost items to the tank-wagon reseller channel and the 
jobber channel, the respondent charged to the tank-wagon reseller channel 
mu nee! at ree whe should not have been charged to that particular 
channel and failed to charge to the jobber channel cost i 

chargeable to that phaneak OE HAPS RPORSTAY 

d. For the purpose of this cost study, respondent has determined the 
expense on leased service stations which involve landlord operations only 
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and has carried such expense, after deducting income from rentals, into the 
general tank-wagon delivery expense allocated to the tank-wagon reseller 
channel. In fact, the landlord expense incident to the operation of re- 
spondent’s leased service stations was carried separately in respondent’s 
regular accounting procedure, as this expense has no bearing on the cost 
of marketing gasoline through the regular reseller channel but represented 
cost of maintenance, taxes, etc., on company-owned or leased service sta- 
tions less revenue received, without consideration of the sale of gasoline or 
the expenses incident thereto. 

e. It further appears from respondent’s cost study that direct-shipment 
expense has been-allocated for the most part on the basis of effort, while 
the allocation to the tank-wagon reseller channel has been made for the 
most part on the basis of gallonage except in accounts where allocation was 
made on the basis of effort in respondent’s regular accounting procedure. 
The use of these two methods of allocation appears to be inconsistent, ’ 
and the comparative results obtained do not properly reflect the difference 
in cost of sale and delivery between the tank-wagon and jobber channel. 

f. While advertising comprises the largest single item of expense, only 
a small proportion, consisting of point-of-sale advertising. has been allo- 
cated between the tank-wagon and jobber channel. The remaining adver- 
tising expense, commonly known as “consumer advertising,’ such as 
newspaper and billboard advertising, was improperly allocated to the tank- 
wagon channel alone and no part charged to the jobber channel. Con- 
sumer advertising costs cannot properly be separated between gasoline 
resold through jobber-operated retail stations and gasoline sold through 
other retail stations except upon the basis of gallonage, which, if used, 
would afford no cost differential. 

Par. 12. As a further defense the respondent contends that the differ- 
ential of 4¢ off tank-wagon price allowed Ned’s Auto Supply Company 
from September 1, 1936, to March 7, 1938, and the differential of 13¢ off 
tank-wagon price allowed Citrin-Kolb Oil Company, Wayne Oil Company 
and Stikeman Oil Company since June 19, 1936, and the differential of 

2¢ off tank-wagon price allowed Ned’s Auto Supply Company from 
March 7, 1938, were all made in good faith to meet equally low or lower 
prices of competitors. 

In support of this defense the respondent introduced evidence of com- 
petitive offers received by the four dealers from distributors of both major 
and minor brands of gasoline. Some of these offers were made prior to 
June 19, 1936, and some were made subsequent to June 19, 1936. Of those 
offers made subsequent to June 19. 1936, some were made after the filing 
of the complaint herein. In further support of this defense the respondent 
contended that the lower prices allowed the four dealers were made in good 
faith to meet an equally low price of a competitor for the reason that said 
four dealers could at any time herein involved have purchased gasoline 
of grade and quality comparable to that sold by the respondent at equally 
low or lower prices from other suppliers in Detroit. 

Based on the record in this case the Commission concludes as a matter 
-f law that it is not material whether the discriminations in price granted 
by the respondent to the said four dealers were made to meet equally low 
prices:of competitors. The Commission further concludes as a matter of 
law that it is unnecessary for the Commission to determine whether the 
allege competitive prices were in fact available or involved gasoline 
of like grade or quality or of equal public acceptance. Accordinzly the 
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Commission does not attempt to find the facts regarding those matters 
because, even though the lower prices in question may have been made by 
respondent in good faith to meet the lower prices of competitors, this does 
not constitute a defense in the face of affirmative proof that the effect of 
the discrimination was to injure, destroy and prevent competition with 
the retail stations operated by the said named dealers and with stations 
operated by their retailer-customers. 

Prior to June 19, 1936, the effective date of the Robinson-Patman 
amendment, Section 2 of the Clayton Act declared discriminations in 
price to be unlawful when the effect of such discriminations may be sub- 
stantially to lessen competition or create a monopoly, with provisos per- 
mitting, among other things, discriminations in price “in the same or 
different communities made in good faith to meet competition.”” Under 

that proviso a discrimination in price made in good faith to meet competi- 
' tion might under proper circumstances have been a complete defense to a 
charge of unlawful price discrimination. 

In framing the Robinson-Patman Act Congress recognized that the 
provision in Section 2 of the Clayton Act permitting discriminations in 
good faith to meet competition was indefinite and uncertain and had the 
effect of weakening Section 2. Consequently Congress discarded the 
proviso in Section 2 which made the meeting of competition in good faith 
a complete or absolute justification and made price differences due to dif- 
ferences in cost, market changes and marketability of the goods the only 
absolute justifications now available to a respondent charged with unlaw- 
ful price discrimination. Section 2 (a) of the Clayton Act as amended by 
the Robinson-Patman Act contains no reference to lower prices made in 
good faith to meet competition. That matter was covered by Congress 
through a proviso in Section 2 (6), and such proviso was “‘intended to op- 
erate only as a rule of evidence in a proceeding before the Federal Trade 
Commission.” ° 

A prima facie case of violation of Section 2 (a) may be established by 
proving (1) jurisdiction, (2) goods of like grade and quality, and (8) dis- 
crimination in price, Discrimination in price here was shown by proving 
a difference in the prices charged competing customers. Based upon the 
prima facie case thus shown the Commission may draw from such prima 
facie case a rebuttable presumption that the effect of such discrimination 
may be to substantially lessen competition or tend to create a monopoly 
or to injure, destroy or prevent competition. The burden then shifts to 
the respondent. 

In rebuttal of the prima facie case the respondent under Section 2(b) 
may show that the respondent’s lower price was made in good faith to meet 
an equally low price of a competitor. However, such a showing is not an 
absolute defense to a charge of unlawful discrimination and proof of meet- 
ing a competitor’s equally low price can be availed of only to the extent it 
may rebut the prima facie case. The meeting of an equally low price of a 
competitor in good faith is not a defense to a charge of price discrimination 
where competitive injury is affirmatively shown and so replaces the rebut- 
table presumption of the prima facie case. This results from the difference 
between such a case and the prima facie case referred to in Section 2(b). 
Section 2(b) defines a prima facie case as “* * * proof * * * that 
there has been discrimination in price * * *,” This definition must 
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be compared with the prohibitions of Section 2(a) which makes such a dis- 
crimination unlawful only in the event it injuriously affects competition. 
If proof of good faith in meeting an equally low price of a competitor is 
made, the Commission could no longer rely upon its prima facie case, but 
must show by additional and affirmative evidence that the effect of the 
discrimination may be to substantially lessen competition or tend to 
create a monopoly or to injure, destroy or prevent competition between 
respondent and its competitors or between customers of the respondent 
or with the customers of such customers. Where such injurious effect on 
competition is affirmatively proved, the proof made as to meeting an 
equally low price of a competitor under the proviso of Section 2(b) does 
not constitute a substantive justification or defense. 

The respondent may also introduce evidence in support of its affirm- 
ative defense tending to establish that the effect of the differential in price 
is not to substantially lessen competition or tend to create a monopoly or 
to injure, destroy or prevent competition with customers of the person 
granting the discrimination or competition with persons knowingly receiv- 
ing the benefit thereof. The respondent may also show in support of. its 
justifications (1) that the differential proved makes only due allowances 
for differences in cost resulting from the differing methods or quantities 
sold or delivered; (2) that the differentials were the result of price changes 
in response to changing conditions affecting the market for or the market- 
ability of the goods concerned. The establishment of any of such conten- 
tions would preclude any conclusion that the law had been violated. 

The provision for a showing of good faith to meet an equally low price 
of a competitor cannot be construed as a carte blanche exemption to a re- 
spondent to engage in discriminations in price which have the adverse 
effects on competition proscribed under Section 2(a). Such a construction 
would constitute recognition of the soundness of the principle that one 
competitor’s violation of law justifies its violation by another. It would 
also justify discrimination by a chain organization to meet the equally low 
price of a single unit competitor who had not discriminated at all as well 
as discrimination to meet the price of any competitor whose discrimina- 
tion is lawful because justified by cost differences. It would defeat the 
substantive purposes and requirements of Section 2(a) in such situations 
as well as in the present case, where discrimination to meet the equally low 
prices of a competitor has produced the adverse effects on competition 
which it was the main purpose of the section and of the Act to prevent. 

Par. 13. Since the record in this case affirmatively shows that the dis- 
criminations in price in favor of the named jobbers and in favor of Ned’s 
Auto Supply Company as a tank-wagon purchaser from September 1, 
1936, to March 7, 1938, and as a tank-car purchaser thereafter, have re- 
sulted in injuring, destroying, and preventing competition between said 
favored dealers and retail dealers in respondent’s gasoline and other major 
brands of gasoline, the Commission is of the opinion, and so finds, that the 
defense of meeting an equally low price of a competitor as provided by sub- 
section (b) of Section 2 of the Clayton Act is not available to the respond- 
ent on the basis of the present record. 


CONCLUSION 


The aforesaid discriminations in price by the respondent, as herein 
found, constitute violations of subsection (a) of Section 2 of an Act of Con- 
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gress entitled, “An Act to supplement existing laws against unlawful re- — 


straints and monopolies, and for other purposes”? approved October 15, 
1914 (Clayton Act), as amended by an Act of Congress approved June 19, 
1936 (Robinson-Patman Act). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission as amended, answer of the respond- 
ent, testimony and other evidence in support of the allegations of said 
complaint as amended and in opposition thereto taken before a trial exam- 
iner of the Commission theretofore duly designated by it, report of the 
trial examiner upon the evidence and exceptions filed thereto, briefs in 
support of the complaint and in opposition thereto, and oral argument of 
counsel; and the Commission having made its findings as to the facts and 
its conclusion that respondent has violated the provisions of subsection 
(a) of Section 2 of an Act of Congress entitled, “‘An Act to supplement ex- 
isting laws against unlawful restraints and monopolies, and for other pur- 
poses,”” approved October 15, 1914 (Clayton ‘Act), as amended by act 
approved June 19, 1936 (Robinson-Patman Act). 

It is ordered, That the respondent, Standard Oil Company, a corpora- 
tion, and its officers, representatives, agents, and employees, directly or 
through any corporate or other device in connection with the sale of gaso- 
line in commerce as “‘commerce”’ is defined in the aforesaid Clayton Act. 
do forthwith cease and desist from discriminating, directly or indirectly, in 
the price of such gasoline of like grade and quality as among purchasers: 

1. By selling such gasoline of like grade and quality to competing pur- 
chasers at different prices in the manner and under the circumstances 
found in paragraph 4 of the aforesaid findings as to the facts and con- 
clusion. 

2. By continuing or resuming the discriminations in price referred to 
and described in paragraph 4 of the Commission’s findings as to the facts 
herein. 

3. By otherwise discriminating in price between purchasers of gasoline 
of like grade and quality in a manner and degree substantially similar to 
the manner and degree of the discriminations referred to in paragraph 
“ of the Commission’s findings as to the facts herein, and in any other 
manner resulting in price discriminations substantially equal in amount 
to such discriminations. 

4. By selling such gasoline to some retailers thereof at prices different 
from the prices charged other retailers who in fact compete in the sale and 
distribution of such gasoline; provided, however, that this shall not pre- 
vent price differences of less than 0.5 cent per gallon which do not tend to 
lessen, injure, or destroy competition among such retailers. 

5. By allowing a lower price to any dealer, jobber, or wholesaler on 
gasoline sold by such dealer, jobber, or wholesaler at retail, than the price 
which respondent charges its retailer-customers who in fact compete in 
the sale and distribution of such gasoline with such dealers, jobbers, or 
wholesalers in their retailing activity; provided, however, that this shall 
not prevent price differences of less than 0.5 cent per gallon which do not 
tend to lessen, jure, or destroy competition with such dealers, jobbers, 
or wholesalers in the sale of gasoline direct to the consuming public. 
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6. By selling such gasoline to any dealer, jobber, or wholesaler at a 
price lower than the price which respondent charges its retailer-customers 
who in fact compete in the sale and distribution of such gasoline with the 
retailer-customers of such dealers, jobbers, or wholesalers, where such 
dealers, jobbers or wholesalers resell such gasoline to any of its said re- 
tailer-customers at less than respondent’s posted tank-wagon price or 
who directly or indirectly grant to any such retailer-customer any dis- 
counts, rebates, allowances, services or facilities having the net effect of 
a reduction in price to the retailer. 

For the purpose of comparison the term “price” as used in this order 
takes into account discounts, rebates, allowances, and other terms and 
conditions of sale. 

It ts further ordered, That the heappmitet shall, within 60 days after 
service upon it of this order, file with the Commission a report in writing, 
setting forth in detail the manner and form in which it has complied with 
this order. 
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Complaint 41 F. T.C. 


In THE MATTER OF 


BURTON BROTHERS & COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER {N REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26. 1914 


Docket 5058. Complaint, Sept. 22, 1948—Decision, Oct. 9, 1945 


Where a corporation engaged as a converter in the interstate sale and distribution: 
among other textile products, of its ‘‘Burton’s Irish Poplin” —made to its speci- 
fications by manufacturers in this country of domestic cotton and long sold under 
said designation both before and after its registration thereof, together with a 
depiction of a shamrock leaf, as its trade-mark—to garment manufacturers, along 
with cardboard tags and woven labels, for attachment to finished garments, which 
featured its said trade-mark together with one of the supplementa! phrases “‘ Made 
in U.S.A. of Fine Cotton” or “Woven of American Cotton in the U.S.A.,” and 
also to retail stores in the form of yard goods in boits which it wrapped in green 
paper bearing numerous depictions of a shamrock leaf, in the center of each of 
which appeared its trade-mark with one of the said supplemental phrases— 

Falsely represented, through use of said designation ‘‘Burton’s Irish Poplin” in exten- 
sive advertisements in newspapers and periodicals, and in its aforesaid tags and 
labels, and in letters and invoices, that said product was made in Ire‘and or was of 
Irish origin and imported into this country: and supplemented, supported and 
emphasized such representations through use of green color and depictions of a 
shamrock leaf in said trade-mark and advertisements, which representations the 
aforesaid supplemental phrases did not serve to qualify or explain, but merely 
contradicted; 

With tendency and capacity to confuse, mislead, and deceive a substantial portion of 
the purchasing public into the erroneous belief that its poplin was of Irish origin 
and imported into this country ; and with result, in the furnishing of tags and labels 
to garment manufacturers, of placing in the hands of others the means whereby 
purchasers might be confused, misled, and deceived as to the origin of its fabric 
used in such garments; whereby members of the public were misled and deceived 
into the purchase of substantial quantities of its said product or of garments made 
thereof: 

Held, 'That such acts and practices were all to the prejudice and i fahey of the public, 
and constituted unfair and deceptive acts and practices in commerce. 


Before Mr. Arthur F.-Thomas, trial examiner. 
Mr. Rk. P. Bellinger for the Commission. 
Greene & Greene, of New York City, for respondent. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission having reason to believe that Burton Brothers & Company, Inc., 
a corporation, hereinafter referred to as respondent, has violated the pro- 
visions of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 
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Paracrarn 1. Respondent Burton Brothers & Company, Inc., is a 
corporation, organized, existing, and doing business under and by virtue 
of the laws of the State of New York with its principal place of business 
located at 267 Fifth Avenue in the city and State of New York. 

Par. 2. Respondent is now and for several years last past has been 
_ engaged in the sale and distribution in commerce between and among the 
various States of the United States and in the District of Columbia, of a 
textile product which it designates as ‘‘Burton’s Irish Poplin.” 

Respondent causes the said product when sold to be transported from 
its aforesaid place of business in the State of New York to purchasers 
thereof located in various other States of the United States and in the Dis- 
trict of Columbia. 

Respondent maintains and at all times mentioned herein has maintained 
a course of trade in said product in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business and for the 
purpose of promoting the sale of its said product, respondent makes and 
has made false and misleading statements and representations with re- 
spect to the origin thereof by means of advertisements inserted in news- 
papers, magazines, and other periodicals having general circulation 
throughout the United States, and on letterheads, circulars, cardboard 
advertisements, and other written or printed material distributed in com- 
merce and disseminated through the United States mails, and by distrib- 
uting in commerce to manufacturers of shirts and other garments made 
of said material, tags or labels which have been and are attached to said 
shirts and other garments. Among and typical of the false and mislead- 
ing statements and representations so used and circulated are the fol- 
lowing: 


BURTON’S IRISH POPLIN. Quality unchanged in over 50 years. . Look for the 
name BURTON on fine cotton goods. (Likeness of a Shamrock or 4-leaf clover.) 

BURTON’S IRISH POPLIN MADE IN U.S.A. of fine cotton (Likeness of two’ 
Shamrocks or 4-leaf clover.) _ . 

BURTON’S IRISH POPLIN WOVEN OF AMERICAN COTTON IN THE 
U.S.A. QUALITY UNCHANGED FOR OVER 50 YEARS (Likeness of Sham- 
rocks or 4-leaf clovers.) 

Par. 4. The Shamrock and the color green are and for years have been 
associated in the public mind with Ireland and Irish products, and the 
4-leaf clover bears a distinct resemblance to the Shamrock. The depic- 
tions of both of these objects in respondent’s said advertising and the lan- 
guage used in the manner aforesaid usually appear in the color green. 

Par. 5. Through the use of the said statements and representations and 
others of similar import and meaning not set out herein, including the 
said use in connection therewith of the Shamrock and 4-leaf clovers, and 
the green color scheme as set out above, the respondent represents that its 
said product designated as “Burton’s Irish Poplin” is an Irish product 
and is woven, made or manufactured in Ireland of Irish materials. 

Par. 6. In truth and in fact, the said statements, representations and 
practices used and disseminated by respondent as aforesaid, are false, 
misleading and deceptive. Respondent’s said product is not an Trish 
product and is neither woven, made, nor manufactured in Ireland of Irish 
materials, but is strictly an American product, composed largely of cotton 
and wholly of domestically produced materials. 
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Par. 7. By supplying to manufacturers of shirts and other garments 
made of its said product, tags or labels in the form, color scheme, and lan- 
guage hereinabove set forth, the respondent places in the hands of such 
manufacturers and of wholesalers, jobbers, and other distributors of said 
shirts and other garments, the means and instrumentalities whereby the 
consumer-purchasers of said merchandise can be misled and deceived. 

Par. 8. The acts and practices of respondent as herein set forth have 
had the tendency and capacity to and do and did mislead and deceive a 
substantial portion of the purchasing public into the erroneous and mis- 
taken belief that said statements and representations are true, and because 
of such erroneous and mistaken belief, to purchase substantial quantities 
of respondent’s said product, including the shirts and other garments com- 
posed of said product. 

Par. 9. The aforesaid acts and practices as herein alleged are all to the 
prejudice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


Report, FINDINGS AS TO THE FAcTS, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on September 22, 1943, issued and subse- 
quently served its complaint in this proceeding upon respondent, Burton 
Brothers & Company, Inc., a corporation, charging it with the use of un- 
fair and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the filing of 
respondent’s answer thereto, testimony and other evidence were intro- 
duced before an examiner of the Commission theretofore duly designated 
by it, and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, the proceeding regularly 
came on for final hearing before the Commission on the complaint, answer, 


testimony and other evidence, report of the trial examiner and exceptions _ 


thereto, and briefs in support of and in opposition to the complaint (oral 
_ argument not having been requested); and the Commission, having duly 
considered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Burton Brothers & Company, Inc., respondent herein, 
is a corporation organized and existing under the laws of the State of New 
York, with its office and principal place of business at 267 Fifth Avenue, 
New York, N. Y. This respondent is now, and for many years last past 
has been, engaged in the sale and distribution of a cotton fabric known as 
“‘Burton’s Irish Poplin.” 

Par. 2. Respondent causes its aforesaid textile product, when sold, to 
be transported from its place of business in New York, or from finishing 
mills where it is processed, to the purchasers thereof at their various points 
of location in States other than the State of New York, or the State in 
which said product is last processed, and maintains, and has maintained, 
a course of trade in said product in commerce between and among various 
States of the United States and in the District of Columbia. 
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Par. 3. Burton Brothers & Company, Inc., is known in the trade as a 
converter. It contracts with mills to weave according to its specifications 
the textile products which it sells and distributes, and thereafter has such 
products processed by finishing mills. The business of the corporate re- 
spondent originated as a partnership and the respondent and its prede- 
cessor partnership have been engaged since about 1895 in selling and dis- 
tributing, among other textile products, the one known as “‘Burton’s Irish 
Poplin.””. The words ‘‘Burton’s Irish Poplin,” together with a depiction 
of a shamrock leaf, were registered on May 8, 1928, as a trade mark for 
respondent’s said product. This designation of the product was used from 
about 1895 until about 1930, at which time respondent adopted a policy of 
using with this trade mark the words ““MADE IN U.S.A. OF FINE 
COTTON.” The use of this phrase was continued until about 1943, when 
the phrase “WOVEN OF AMERICAN COTTON IN THE U5S.A.” 
was substituted for it and used in connection with respondent’s trade 
mark. There was a period of several weeks in 1941 during which the 
words ‘‘Burton’s Irish Poplin” and a depiction of a shamrock leaf were 
used in advertisements without any supplementary statement such as 
those mentioned above. Respondent sells its poplin to garment manu- 
facturers and also as yard goods which are sold to members of the public 
by retail stores. For a number of years last past respondent has packaged 
its poplin for distribution by retail stores in bolts which it wrapped in green 
paper bearing numerous depictions of a shamrock leaf in the center of 
each of which appeared respondent’s trade mark with one of the supple- 
mental phrases already mentioned. In the case of poplin sold to garment 
manufacturers, respondent furnished to such manufacturers cardboard 
tags and woven lables for attachment to the completed garments, and 
these tags and labels featured respondent’s trade mark and one of the sup- 
plemental phrases mentioned printed or woven in green. 

Par. 4. In order to induce and promote the sale of its poplin fabric, re- 
spondent has for many years advertised, and does now extensively adver- 
tise it, in newspapers, magazines, and other periodicals having general cir- 
culation throughout the United States, as well as by means of the tags and 
labels furnished to garment manufacturers and the wrappings of its yard 
goods. as described in the preceding paragraph, and on its letterheads and 
invoices. Among and typical of the representations made by respondent 
concerning its poplin fabric through the aforesaid means are: 


Burton’s Imsh Poplin Quality Unchanged in over 50 years. Look for the name 
“BURTON” on fine cotton goods. 


* * * x *& * 


BURTON’S IRISH POPLIN. MADE IN U.S.A. OF FINE COTTON, 
* * %**+ * &*& * 
BURTON’S IRISH POPLIN. WOVEN OF AMERICAN COTTON IN THE 
U.S.A. QUALITY UNCHANGED FOR OVER 50 YEARS. 


Each of the above representations has been accompanied by a depiction 
of a shamrock leaf or leaves, or a simulation thereof, and where practicable 
has been reproduced in a green color. 

Par. 5. Ireland is frequently referred to as the “‘ Emerald Isle” and the 
shamrock has come to be regarded as the national plant of Ireland. Both 
the color green and the shamrock are generally associated by members of 
the public with Ireland of things of Irish origin. When used in connection 
with respondent’s trade mark and advertisements, the green color and the 
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depictions of a shamrock leaf, or simulations thereof, serve to supplement, 
support and emphasize the representations that respondent’s product is 
of Irish origin. At about the time of the issuance of the complaint in this 
proceeding, respondent ceased using the green color and the depictions of 


a shamrock leaf, or simulations thereof, with its trade mark and in its 


general advertising. 

Par. 6. The word “poplin” is descriptive of a particular weave and 
does not relate to the type of fibers used. A poplin fabric has fine ribs 
extending from selvedge to selvedge and is made by using smaller threads 
in the warp than those used in the weft. There is a fabric generally known 
as Irish poplin which is made in Ireland and imported into this country. 
It is usually hand woven of silk and wool, the warp being of silk and the 
weft of wool. 

Par. 7. Respondent’s poplin is manufactured in the United States and 
is made entirely of domestic cotton. In designating this material as 
“Burton’s Irish Poplin” respondent falsely represents that it is made in 
Ireland or is of Irish origin and imported into this country. Respondent’s 
action in supplementing this designation with phrases such as ‘“ MADE 
IN U.S.A. OF FINE COTTON” or ““WOVEN OF AMERICAN COT= 
TON IN THE U.S.A.” does not serve to qualify or explain, but merely 
contradicts, the statement that the product is Irish poplin. 

Par. 8. The acts and practices of respondent, as heretofore found, have 
had, and have, the tendency and capacity to confuse, mislead and deceive 
a substantial portion of the purchasing public into the erroneous and mis- 
taken belief that respondent’s poplin is manufactured in Ireland or is of 
Trish origin and imported into this country; and the furnishing of tags 
and labels to garment manufacturers, as heretofore found, places in the 
hands of others the means whereby purchasers of their garments may be 
confused, misled, and deceived as to the origin of respondent’s fabric used 
in such garments. Because of the erroneous beliefs engendered as afore- 
said, members of the public have been misled and deceived into the pur- 
chase of substantial quantities of respondent’s said product or of garments 
made of said product. ; 


CONCLUSION 


The aforesaid acts and practices of respondent are all to the prejudice 
and injury of the public and constitute unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, testi- 
mony and other evidence taken before an examiner of the Commission 
theretofore duly designated by it, report of the trial examiner and excep- 
tions thereto, and briefs in support of and in opposition to the complaint 
(oral argument not having been requested), and the Commission having 
made its findings as to the facts and its conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act: 

_ It is ordered, That the respondent, Burton Brothers & Company, Inc., 
its officers, representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sate, sale, and 
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distribution of poplin or other textile products in commerce, as ‘“com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

Using the word “‘Irish”’ (whether or not used in connection with depic- 
tions of a shamrock leaf or any simulation thereof, or in a green color 
scheme) to designate, describe, or refer to any textile product not in fact 
made in or imported from Ireland; or directly or impliedly representing in 
any manner that a domestic product is of foreign origin or manufacture. 

It ts further ordered, That respondent shall, within 60 days after the 
service upon it of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which it has complied with 
this order. 
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In tHe MATTER OF 
LEMUEL FIRTH, ET AL. 


MODIFIED CEASE AND DESIST ORDER 


Docket 5065. Order, October 22, 1945 


Modified order in proceeding in question in which original order issued on May 4, 1945, 
40 F. T. C. 570, making the prohibitions of said original order (in connection with 
the offer, etc. of fish in commerce) against entering into, etc., any planned common 
course of action, etc., to restrict the quantity of fish to be caught and sold to deal- 
ers; fixing the price at which fish are to be sold to dealers in any market; etc.; as in 
said order below set forth; subject to the provision that the order shall not be con- 
strued so as to impair any right of respondents to organize and act in the manner 
and to the extent provided for by the Act of Congress authorizing associations of 
producers of aquatic products, approved June 25, 1934 (48 Stat. 1213-1214; 
15 U.S.C., Sec. 521-522). 


Before Mr. John W. Norwood, trial examiner. 
Mr. Everett F. Haycraft for the Commission. 
Mr. William J. MacInnis, of Gloucester, Mass., for respondents. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having heretofore been heard by the Federal Trade 


Commission upon the complaint of the Commission, the answer of the 
respondents, testimony and other evidence introduced before a trial ex- 
aminer of the Commission theretofore duly designated by it, report of the 
trial examiner upon the evidence and the exceptions to such report, and 
brief in support of the complaint (no brief having been filed on behalf of 
respondents and oral argument not having been requested), and the Com- 
mission having made its findings as to the tacts and its conclusion that 
the respondents have violated the provisions of the ederal Trade Com- 
mission Act, the Commission on May 4, 1945, issued and subsequently 
served upon the respondents its order requiring the respondents to cease 
and desist from the acts and practices therein set forth; 

And the respondents having on June 28, 1945, filed with the Commis- 
sion a petition tor the modification of said order to cease and desist in 
certain respects, and the Commission having duly considered said petition 
and the record herein and being now fully advised in the premises: 

Jiis ordered, That said order to cease and desist be. and it hereby is, mod- 
ified to read as follows: 

It ts ordered, That the respondents, Lemuel Firth, Cyril Dyett, Jack 


Barrett, krank Foote, Cy Tysfer, Benedetto Randazza, Phillip Curcuru, 


Thomas Scola, Joseph Sinagra, Peter Scola, Joseph Parisi, Frank Mineo, 
Isadoro Tarantino, Peter Mercurio, Paul Scola, Gerome Frontiero, Philip 
Nicastro, Leo Favaloro, and Alphonse Mineo, and their agents, represen- 


tatives, and employees, directly or through any corporate or other device, 


in connection with the offering for sale, sale, and distribution of fish in 
commerce, as “‘commerce”’ is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from entering into, continuing, cooper- 
ating in, or carrying out any planned common course of action, agreement, 
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understanding, combination, or conspiracy between or among any two or 
‘more of said respondents, or between any one or more of said respondents 
and others not parties to this proceeding, to do or perform any of the fol- 
lowing acts or things: 

1. Restricting the quantity of fish to be caught and sold to dealers. 

2. Fixing the price at which fish are to be sold to dealers in any market, 
or establishing or maintaining any price differential between or among 
different markets. ' 

3. Prescribing the length of time a boat carrying fish to market shall 
remain in port. 

4. Prohibiting the use of the radio phone in carrying on negotiations 
for the sale of fish. 

5. Holding meetings for the purpose of reaching agreements governing 
the quantity of fish to be caught or the price at which fish are to be sold. 

6. Engaging in any act or practice substantially similar to those set out 
in this order with the purpose or effect of establishing or maintaining uni- 
form prices for fish. 

Provided, however, That this order shall not be construed so as to impair 
any right of respondents to organize and act in the manner and to the ex- | 
tent provided for by the Act of Congress authorizing associations of 
producers of aquatic products approved June 25, 1934 (48 Stat. 1213-1214; 
15 US.C., Sec. 521-522). 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this modified order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they have 
complied with this order. 
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In toe MATTER oF 


J. E. DONALDSON, H. M. DONALDSON, AND L. M. HAGEMAN 
TRADING AS MIRRA CHEMICAL LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26. 1914 


Docket 5301. Complaint, Mar. 29, 1945—Lecision, Oct. 30, 1945 


The word “laboratories” or the words “chemical laboratories’’ are used by those who 
own, operate, or control a laboratory or place where products are tested, mixed, 
blended, and compounded, and where the ingredients thereof are subjected to sci- 
entific experimentation and research to determine their purity and usefulness 


Where two individuals engaged in competitive interstate sale and distribution of a 
moth preventive product under the designation “ Mirra Moth Immunizer”— 

(a) Represented through statements in advertisements in newspapers, periodicals, 
circulars, leaflets. pamphlets, and stickers, and on cartons and labels and in other 
advertising titerature, that the formula for their said immunizer was given in 1928, 
or shortly thereafter, to one of them for use in his home in Florida, by Dr. George 
Washington Carver, and soon after the death of Dr. Carver in 1948, advertised and 
placed their said products on the market as an original formula of his and his dis- 
covery; 

The tacts being said formula was not an original formuia of, nor discovered by said 
Dr. Carver, the distinguished negro scholar, and was not a new or amazing or sen- 
sational discovery; the active ingredients thereof were well known standard com- 
mercia. chemicals, which had been used over a tong period in combatting moths, 
and to which said individua! had added certain inert ingredients to give the 
product clarity of color and agreeable odor, and to effect suspension of its chemical 
ingredients: 

(b) Represented as aforesaid that their said solution killed moths and carpet beetles 
upon contact. that one application thereof lasted for years, and that it was per- 
manent when applied as directed, and described it as “the new scientific miracle 
that immunizes all fabrics and furs”’; 

The facts being that it was not a contact spray and did not kill insects on contact, but 
needed to be eaten by them to cause death; and while, when properly applied, it 

‘might afford protection against moths for limited periods of time, its moth-proof- 
ing efiects were not “permanent,” were not applicable for the protection of all 
fabrics in general. but only for wool, felt and fur products, and one application 
thereof could not be stated accurately to moth proof articles for years, since no 
solution will permanently mothproof fabrics, dry cleaned or otherwise; 

(c) Advertised talsely as aforesaid, that their product was “the choice of the textile 
manufacturers”’; 

The facts being that while it had been made available to some wool fabricators and 
textile manufacturers through the medium of respondents’ larger outlets, many 
used other 1..0th-proofing products; they had canvassed only a small portion of 
the textile manufacturers to ascertain which ones used their product; 

(d) Represented through use of word “laboratories” in their trade name “ Mirra Chem- 
ical Laboratories,” in advertisements and on labels and cartons as aforesaid, that 
they owned, operated or controlled a chemical laboratory; 

‘The facts being that while they maintained at their address a processing and mixing 
plant where the various ingredients composing said product were mixed and pro- 
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cessed for shipment by the use of suitable equipment and where certain experiments 
were conducted to determine effectiveness of the product in use, they did not own, 
operate, or control a chemical laboratory, for the products of which a substantial | 
portion of the purchasing public has preference; 

With the effect of misleading and deceiving prospective purchasers into the mistaken 
belief that such representations were true, and into the consequent purchase of 
substantial quantities of said product; and of placing in the hands of dealers, agents, 
and distributors an instrument by means of which the latter might mislead and 
deceive, and had misled and deceived, members of the consuming public; and with 
result of diverting unfairly trade to them from their competitors in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice of the public and competitors and constituted unfair methods of compe- 
tition in commerce and unfair acts and practices therein. 


Mr. Marshall Morgan for the Commission. 
__ Mr. Roy Hofheinz, of Houston, Tex., for J. E. Donaldson and H. M. 
Donaldson. ; 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that J. E. Donaldson, H. M. Donaldson, 
and L. M. Hageman, individually and trading as Mirra Chemical Labo- 
ratories, hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its complaint} 
stating its charges in that respect as follows: ; 

PaRaGRAPH 1. Respondents J. E. Donaldson, H. M. Donaldson and 
L. M. Hageman are individuals composing a partnership trading under the 
name and style Mirra Chemical Laboratories, with their principal office 
and place of business located at Nos. 198-200 East Long Street, Columbus, 
Ohio. 

Par. 2. Respondents are now, and for some time past have been, en- 
gaged in the sale and distribution in commerce of a moth preventive 
product designated by the trade name ‘‘Mirra Moth Immunizer’’ or 
“‘Mirra Moth Carverizer”’ and a cleansing compound designated by the 
trade name “‘ Mirra All Purpose Soapless Household Cleaner”. Respond- 
ents cause and have caused their said products when sold by them to be 
transported from their said place of business in Columbus, Ohio, to the 
purchasers thereof in the various States of the United States other than 
the State of Ohio, and in the District of Columbia. Respondents maintain 
and at all times mentioned herein have maintained a course of trade in 
said products in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their said business respondents 
have been and are now engaged in direct and substantial competition with 
various corporations, partnerships, and individuals likewise engaged in the 
sale and distribution in commerce between and among the various States 
of the United States and in the District of Columbia of products designed 
for similar purposes. 

Par. 4, Tuskegee Normal and Industrial Institute, generally referred to 
as Tuskegee Institute, located at Tuskegee, Marion county, Ala., is a 
well known educational institution for colored people. 
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In the year 1896, Dr. Washington Carver, a distinguished scholar of 
negro blood, went to Tuskegee Institute to become Director of its Depart- 
ment of Agricultural Research. Dr. Carver had formerly been a member 
of the faculty of lowa State College for Agricultural and Mechanical Arts, 
was the holder of various college and honorary degrees and the recipient of 
various medals for noted research and scientific attainment particularly in 
connection with agricultural plant life and their diseases, the chemistry of 
plant life and the development of new and valuable articles of food and 
commercial utility from plant life. During the year 1935, Dr. Carver 
served as collaborator in the Bureau of Plant Industry, United States De- 
partment of Agriculture. His experiments and discoveries at Tuskegee 
Institute resulted in the development of many new uses to which plant life 
could be put. His valuable discoveries have, from time to time, been made 
available to the public by Tuskegee Institute, but throughout his long use- 
ful life of service, neither Dr. Carver nor Tuskegee Institute ever permitted 
the commercial use or exploitation of his name or that of Tuskegee Insti- 
tute in connection with any product or discovery, or formula therefor. 
Par. 5. In the course and conduct of their said business and in connec- 
tion with the sale of their said ‘‘ Mirra Moth Immunizer” or “‘ Mirra Moth 
Carverizer,”’ respondents have made numerous false and misleading state- 
ments and representations to purchasers and prospective purchasers of 
said products by means of advertisements inserted in newspapers, mag- 
azines and other periodicals, in circulars, leaflets, pamphlets, stickers and 
other advertising literature, all of general circulation, and also by means 
of sales manuals and oral representations by their sales representatives. 
“Among and typical of the said statements and representations so made 
but not all inclusive, are the following: 


Preserve to Conserve! 
AMAZING DISCOVERY. 
BY DR. CARVER 
* * * 
Dr. Carver * * * found one formula that would make wool, silk, felts and 
fibers immune to any insect damage. 
*x* #€ * 


Dr Carver turned it over to him (Jimmy Donaldson) 
* * * 
Just one year ago, when war made the conservation of civilian clothing imperative, 
Mr. Donaldson released his formula for public use. * * * 
* * * 
Jimmie Donaldson, * * * a top-flight chemist * * * has established his 
Mirra Chemical Laboratories here in Columbus at 200 E. Long Street, * * * 
* * * 
Actually Makes Fabrics Non-Eatable to Moths 
MIRRA MOTH IMMUNIZER 
* * * 
The sensational discovery of Dr. Carver, world-famous scientist, is now available to 
the public. * * * Prevents all moth damage. 
%, ee 
THE AMAZING NEW 
DR. GEO. WASHINGTON CARVER DISCOVERY, 
Written up in the National Leading Magazines. 


* x* * 
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_ Mirra Moth makes Fabrics no longer food for moths and carpet beetles. 
* * cd 


The now famous George Washington Carver Discovery “Mirra Moth Carverizer” 
* * * 


Mirra Moth Proof Immunizing Solution kills moths and carpet beetles upon contact. 
* * cd 
There is only one way to effectively PREVENT moth damage—make fabrics NON- 
EATABLE to moths by using Mirra Moth Immunizer. 


* * * 


One application of Mirra Moth Proof on articles that are dry cleaned lasts for years. 
* * * 
Mirra Moth Proof Immunizer * * * lasts after many dry cleanings as it loses 
but 3 of 1% per dry cleaning. 
* * * 


Mirra Moth Proofing is permanent when applied according to directions. 
* * * 
On cartons and labels of containers in which respondents’ said product is shipped in 


commerce there appears and has appeared the following: 
* * * 


MIRRA MOTH IMMUNIZER 
The Original 
Dr. Carver Formula 

The Choice of the Textile Manufacturers 

The new scientific miracle that 

immunizes all Fabrics and Furs 

* * * 
Formerly only available to manufacturers 
of textiles—now. available to the public 


Par. 6. By and through the use of the foregoing statements and repre- 
sentations and others similar thereto but not specifically set out herein, 
respondents represent and have represented, respectively, that the formula 
for their said preparation ‘Mirra Moth Immunizer”’ or “Mirra Moth 
Carverizer”’ is an original, new, amazing and miraculous formula for the 
treatment of moths, discovered by the noted scientist, the late Dr. George 
Washington Carver of Tuskegee Institute, Tuskegee, Ala.; that said 
formula was freely and knowingly given to respondents by Dr. Carver 
during his lifetime, with his full knowledge, understanding and permission 
that respondents would exploit the same commercially and would freely 
use his name and enjoy the benefits accruing from such use in connection 
with the advertisement and sale of any product compounded from said 
formula; that said ‘Mirra Moth Immunizer” will render all fabrics on 
which it is sprayed nonedible to moths and immune thereafter from moth 
attack; that one spraying of a fabric, including all articles of wool and furs, 
will give years of protection against moth attack; that articles sprayed with 
said ‘‘Immunizer”’ and thereafter repeatedly drycleaned will nevertheless 
continue to be immune from moth attack; that said preparation has been 
tested and tried by the textile manufacturers of the United States and has 
been adopted by the entire industry as their choice of a remedy to prevent 
moth damage to their various products; that the fame and accomplish- 
ments of respondents’ said ‘‘Immunizer”’ have been such as to result in 
the publication of numerous articles descriptive thereof in leading maga- 
zines of the country; that in addition to immunizing a fabric against moth 


298 FEDERAL TRADE COMMISSION DECISIONS 


Complaint 41 F. T. C. 


attack, said preparation or solution will and does kill moths and carpet 
beetles upon contact. : 
Par. 7. In truth and in fact, the formula employed by respondents in 
connection with their said product designated as ‘Mirra Moth Immu- 
nizer” and “Mirra Moth Carverizer” was not discovered by and did not 
originate with the late Dr. George Washington Carver, it has not been 
written up in leading national magazines and there is nothing new, or 
amazing or sensational about or in connection with said formula, the same 
being a well-known, standard commercial product that has been used for 
a hundred years or more in combatting the ravages and attacks of moths. 
No formula to be used in the commercial exploitation of any product to 
be employed in preventing or combatting moths, or otherwise, was turned 
over or delivered to respondents or any of them by Dr. George Washington 
Carver or Tuskegee Institute, and neither Dr. Carver nor Tuskegee Insti- 
tute ever gave respondents or any one of them permission to use and ex- 


ploit the name of Dr. Carver commercially. The fact is that while re-° 


spondents claim to have obtained possession and ownership of the formula 
from Dr. Carver as far back as 1928, respondents have nevertheless care- 
fully refrained from advertising or mentioning the name of Dr. Carver in 
connection therewith or undertaking to put the product on the market, 
until after the death of Dr. Carver some fifteen years later, in January, 
1943. 

Said product further, in truth and in fact, is not and cannot accurately 
be termed an ‘‘immunizer.” The active ingredient in respondents’ said 
product, namely, arsenic, does not “immunize” any woolen material 
against moth attack, but on the contrary merely poisons the material for 
moths. Moths will still eat the material but will die from having eaten it. 
Said product may serve to reduce moth damage but will not “prevent all 
moth damage,” and does not render a material immune to moth attack. 
‘Said alleged “‘Immunizer” will not and does not kill moths and carpet 
beetles upon contact, it does not protect all fabrics or furs against moth 
attack, and one application to an object will not last and afford protection 
against moths for years. Respondents’ said product has not been estab- 
lished to be and is not in fact the choice of the textile manufacturers of the 
country. 

Par. 8. There are many corporations, firms and individuals, competi- 
tors of respondents, engaged in the preparation and sale, or sale, of products 
designed to prevent damage by moths. Among such competitors are many 
who do not engage in unfair or deceptive acts or practices in connection 
with the sale of their products in said commerce. By means of the state- 
ment, “There is only one way to effectively PREVENT moth damage — 
make fabrics NON-EATABLE TO moths by using Mirra Moth Immu- 
nizer,” respondents represent and have represented directly and by implica- 
tion and inference that their said Mirra Moth Immunizer is the only 
product on the market that is effective in the treatment and prevention of 
moth damage. Said representation is misleading and deceptive to the 
public and defamatory of and disparaging to the products of respondents’ 
said competitors. 

Par. 9. In advertising inserted in newspapers, magazines and other 
periodicals of general circulation and in manuals, circulars, leaflets, 


pamphlets, stickers and invoices, and on labels and cartons and containers ~ 


employed in connection with the sale and shipment in commerce of re- 
spondents’ said ‘““Immunizer” appears the trade name “ Mirra Chemical 
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Laboratories.” In newspaper advertising of general circulation respond- 
ent J. E. Donaldson is designated as a “top-flight chemist.”’ The use by 
respondents of the trade name “Mirra Chemical Laboratories” as afore- 
said constitutes within itself a false and misleading representation to cus- 
tomers and prospective customers that respondents own, operate, or con- 
trol a laboratory where the products sold by them are tested, mixed, 
blended and compounded, and where the ingredients thereof are subjected 
to scientific tests to determine their purity and usefulness, and where sci- 
entific research is conducted in regard to such products and the ingredi- 
ents thereof, and that said products, emanating from such laboratory, are 
of a better quality than, and are superior to, the products sold by respond- 
ents’ competitors. A substantial portion of the purchasing public has a 
preference for a product of the character herein described that has been 
produced by a chemical laboratory. 

Respondents, through the use of the statement that said J. E. Donaldson 
is a “top-flight chemist,” represent that said’ respondent is a graduate 
chemist holding the degree of Bachelor of Science in Chemistry or Doctor 
of Science in Chemistry and that he is thereby versed in chemistry, the sci- 
ence which treats of the composition of organic and inorganic substances 
and of the transformations which they undergo. 

In truth and in fact, respondents do not own, operate, or control a lab- 
oratory where products sold by them are previously tested, mixed, blended 
or compounded, or where the ingredients thereof are subjected to scien- 
tific tests to determine their purity and usefulness, or where scientific 
research is conducted in regard to such products or the ingredients, 
thereof. Respondents’ said “laboratories”’ as advertised and represented 
by them are in fact merely a place where three simple ingredients which 
compose respondents’ said immunizer are measured, mixed, and prepared 
for shipment, and respondent J. E. Donaldson is not a graduate chemist 
or skilled in the science of chemistry. 

Par. 10. The use by respondents of the said false and misleading state- 
ments and representations in connection with the sale of their aforesaid 
product has a tendency and capacity to, and does, mislead and deceive 
purchasers and prospective purchasers of respondents’ said product into 
the erroneous and mistaken belief that such statements and representa- 
tions are true, and because of such erroneous and mistaken belief, to pur- 
chase substantial quantities of respondents’ said product. By these 
means respondents have further placed in the hands of their dealers, 
agents, and distributors an instrument by means of which the latter mis- 
lead and deceive and have misled and deceived members of the consuming 
public. In consequence of all of the foregoing, trade has been diverted 
unfairly to said respondents from their competitors in said commerce. 

Par. 11. The aforesaid acts and practices of said respondents, as al- 
leged herein, are all to the prejudice and injury of the public and of re- 
spondents’ competitors, and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finpincs AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on the 29th day of March, 1945, issued and 
thereafter served its complaint in this proceeding upon respondents J. E. 
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Donaldson and H. M. Donaldson, individually and trading as Mirra 
Chemical Laboratories, charging them with the use of unfair methods of 
competition in commerce and unfair and deceptive acts and practices in 
commerce in violation of the provisions of that act. It was not possible to 
obtain service of the complaint upon respondent L. M. Hageman, whose 
whereabouts are unknown. After the filing of an answer by respondents 
J. E. Donaldson and H. M. Donaldson, a stipulation as to the facts was 
entered into between Richard P. Whiteley, assistant chief counsel for the 
Commission, and Roy Hofheinz, counsel for said respondents. Said stip- 
ulation provides that the facts set forth therein shall be taken as the facts 


in this proceeding and in lieu of testimony in support of, or in opposition to, 


the allegations of said complaint. Respondents expressly waived the filing 


of a report upon the evidence by the trial examiner. Thereafter, this pro- 


ceeding regularly came on for final hearing before the Commission on the 
complaint, answer, and stipulation as to the facts, said stipulation having 
been accepted and approved by the Commission; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public, and 
makes this its findings as to the facts and its conclusion based thereon. 


FINDINGS AS TO THE FACTS 


PARAGRAPH 1. Respondents J. E. Donaldson and H. M. Donaldson are 
individuals who for several years preceding April 15, 1945, traded under 
the name and style Mirra Chemical Laboratories, with their principal 
office and place of business located at numbers 198-200 East Long Street, 
Columbus, Ohio. Said respondents, since April 15, 1945, have been trad- 
ing from the same address under the name and style Mirra Chemical 
Company. Respondent L. M. Hageman was formerly associated with 
respondents J. E. Donaldson and H. M. Donaldson in connection with the 
operation of said Mirra Chemical Laboratories. From March 1, 1943, to 
October 15, 1943, said business was operated in Columbus, Ohio, as a 
partnership composed of J. E. Donaldson, H. M. Donaldson, and L. M. 
Hageman. The said L. M. Hageman has not been connected or associated 
with the aforesaid business since October 15, 1943. 

Par. 2. Respondents J. E. Donaldson and H. M. Donaldson are now, 
and for some time past have been, engaged in the sale and distribution in 
commerce of a moth preventative product designated by the trade name 
“Mirra Moth Immunizer.” Respondents cause and have caused their 
said product, when sold by them, to be transported from their said place of 
business in Columbus, Ohio, to the purchasers thereof in the various States 
of the United States other than the State of Ohio, and in the District of 
Columbia. Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said product in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of their said business, said respond- 
ents have been and are now engaged in direct and substantial competition 
with various corporations, partnerships, and individuals likewise engaged 
in the sale and distribution in commerce between and among the various 
States of the United States and in the District of Columbia of products 
designed for similar purposes. 

Par. 4. Tuskegee Normal and Industrial Institute, generally referred 
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to as Tuskegee Institute, located at Tuskegee, Marion County, Ala., is a 
well-known educational institution for colored people. 

In the year 1896, Dr. George Washington Carver, a distinguished 
scholar of Negro blood, went to Tuskegee Institute to become Director of 
its Department of Agricultural Research. Dr. Carver was the holder of 
various college and honorary degrees and the recipient of various medals 
for noted research and scientific attainment, particularly in connection 
with agricultural plant life and their diseases, the chemistry of plant life, 
and the development of new and valuable articles of food and commercial 
utility from plant life. During the year 1935, Dr. Carver served as col- 
laborator in the Bureau of Plant Industry, United States Department of 
Agriculture. His experiments and discoveries at Tuskegee Institute re- 
sulted in the development of many new and valuable uses to which plant 
life could be put, and won for him wide public acclaim. 

Par. 5. In connection with the conduct of their said business and for 
the purpose of inducing the sale of their said ‘‘ Mirra Moth Immunizer”’ 
in commerce, respondents herein have made numerous statements and 
representations to purchasers and prospective purchasers of said product, 
by means of advertisements inserted in newspapers, magazines and other 
periodicals, in circulars, leaflets, pamphlets, stickers, or cartons and labels 
and in other advertising literature, all of general circulation, and also by 
means of sales manuals and oral representations by their sales represen- 
tatives. 

Among and typical of the said statements and representations so made 
but not all inclusive, are the following: 


Preserve to Conserve! 
AMAZING DISCOVERY 
BY DR. CARVER 
* * * * 


Dr. Carver * * * found one formula that would make wool, silk, felts and other 


fibers immune to any insect damage. * * * 
* * * 


The sensation discovery of Dr. Carver, world-famous scientist, is now available to 
the public. * * * 


* * * 


THE AMAZING NEW 
DR. GEO. WASHINGTON CARVER DISCOVERY 
* * * 
The now famous George Washington Carver discovery 
“MIRRA MOTH CARVERIZER” 
* * * 
WOMEN “WISE” CARVERIZE WITH * * * 
MIRRA MOTH IMMUNIZER 
THE ORIGINAL FORMULA 
* * * 
MIRRA MOTH IMMUNIZER 
The Original 
Dr. Carver Formula 


Par. 6. Respondents claim and have represented that the formula for 
their said Mirra Moth Immunizer in the year 1928, or shortly thereafter, 
was given to respondent J. E. Donaldson by Dr. ‘carver for use in his 
(Donaldson’s) home in Florida where said respondent’s wool rugs, woolen 
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clothing and blankets were constantly menaced by moths. Said formula 
is described by, or on behalf of respondents, as an “original crude moth- 
preventative” solution that would repel moths and respondent J. E. Don- 
aldson claims that as a result of ‘‘countless”’ experiments thereafter con- 
ducted by him in respect to the formula, he was able to produce a “‘crystal 
clear liquid with a delightful pine scent.’’ Dr. George Washington Carver 
died at Tuskegee Institute, Ala., on January 5, 1943. Shortly thereafter, 
respondents advertised and placed on the market as an original formula 
‘of, and discovered by Dr. George Washington Carver, their product 
“Mirra Moth Immunizer.’”’ Respondents do not now claim, nor have 
they at any time represented, that there was any knowledge on the part 
of Dr. Carver that his name would be utilized in connection with the sale 
of said product, and they assert, on the other hand, that there was never 
any inhibition on the part of Dr. Carver against such use. 

The Commission finds that the aforesaid representations of respondents 
to the effect that the formula for their said product ‘‘ Mirra Moth Im- 


munizer” was an original formula of, and discovered by, Dr. George - 


Washington Carver, is misleading and deceptive. In truth and in fact, the 
said ‘‘Immunizer’”’ formula, stated to have been given or turned over to 
respondent J. E. Donaldson by the late Dr. George Washington Carver, 
is not a new or amazing or sensational discovery, nor a discovery made by 
Dr. George Washington Carver but, on the contrary, the active ingredi- 
ents of said formula are well-known, standard commercial chemicals which 
have been used over a long period of time in combatting the ravages and. 
attacks of moths, respondent J. E. Donaldson having added thereto cer- 
tain inert ingredients to give the product clarity of color and agreeable 
odor and to effect suspension of its chemical ingredients. 

Par. 7. In the further course and conduct of their said business and by 
the methods and through the media aforesaid, respondents have made 
other statements and representations to customers and prospective cus-. 
tomers, as follows: 


Mirra Moth Proof Immunizing Solution kills moths and carpet beetles upon contact. 
(Said representation was employed from September 1942, to May 1943.) 
* * * 
One application of Mirra Moth Proof on articles that are dry cleaned lasts for years. 
(Said representation was employed from September 1942, to May 1943.) 
* * * 
Mirra Moth Proofing is permanent when applied according to directions. 
(Said representation was employed from September 1942, to May 1943.) 
ES * * 
MIRRA MOTH IMMUNIZER—The choice of the Textile Manufacturers. The 
new scientific miracle that immunizes all fabrics and furs 
(Said representation was employed by respondents from September 1942, to Sep- 
tember 1944.) 


The Commission finds that the foregoing claims, statements and repre- 
sentations of respondents are misleading and deceptive. In truth and 
in fact, respondents’ said product is not a contact spray and does not kill 
moths, carpet beetles or other insects on contact, but must be eaten by 
them to cause death. 

While respondents’ said product when properly applied may afford pro- 
tection against moths for limited periods of time, its moth-proofing effects 
are not ‘“‘permanent,” are not applicable for the protection. of all fabrics, 
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in general, but only for use in the case of wool, felt and fur products, and 
one application thereof cannot be stated accurately to moth-proof “for 
years articles that have been dry cleaned or otherwise, there being no 
solution which will permanently moth-proof fabrics. Said representations 
are so exaggerated in character as to amount to misrepresentation. 

While respondents’ said product has been made available to some wool 
fabricators and textile manufacturers through the medium of respondents’ 
larger outlets, many of the said manufacturers and fabricators of woolen 
products use other moth-proofing products in treating the goods manu- 
factured by them; respondents have canvassed only a small portion of the 
textile manufacturers to ascertain which ones use their product, and re- 
spondents’ product is not and has not been made “the choice of the textile 
industry.” 

Par. 8. In further connection with the conduct of their said business, 
as above set forth, through various media of general circulation and the 
methods hereinabove mentioned, respondents have further represented, 
from September 1942, to May 1943, that: 


“There is only one way to effectively PREVENT MOTH DAMAGE — make 
fabrics NON-EATABLE to moths by using Mir:a Moth Immunizer.” 


The Commission finds that by means of this statement, respondents have 
represented, directly and by implication and inference, that their said 
“Moth Immunizer” is the only product on the market that is effective in 
the treatment and prevention of moth damage. The Commission finds 
that said representation is not true as a fact and that it is defamatory of 
and disparaging to the products of respondents’ said competitors. During 
all of the times mentioned herein, there have been various other corpora- 
tions, firms, partnerships, and individuals who have been engaged in the 
sale and distribution to purchasers located in the various States of the 
United States, other than the State of origin of the shipment, of various 
like or similar preparations or products for use in the prevention of moth 
damage to felt, fur, or woolen products. 

Par. 9. In advertising inserted in newspapers, magazines and other pe- 
riodicals of general circulation and in manuals, circulars, leaflets, pamph- 
lets, stickers, and invoices, and on labels and cartons and containers em- 
ployed in connection with the sale and shipment in commerce of respond- 
ents’ said ‘‘Immunizer” appears the trade name “‘ Mirra Chemical Labo- 
ratories.”’ Said trade name has been used by respondents from January 1. 
1948, to April 15, 1945. 

The Commission finds that respondents’ use of the word ‘laboratories’ 
in their trade name ‘‘ Mirra Chemical Laboratories” is misleading and de- 
ceptive. The Commission finds that the word “laboratories” or the 
words ‘chemical laboratories”’ are used by those who own, operate, or con- 
trol a laboratory or place where products are tested, mixed, blended, and 
compounded, and where the ingredients thereof are subjected to scientific 
experimentations and research to determine their purity and usefulness. 
The Commission finds that a substantial portion of the purchasing public 
has preference for a product of the character described that has been pro- 
duced by a chemical laboratory. The Commission finds that while re- 
spondents have had, and now maintain at their aforesaid address in Co- 
lumbus, Ohio, a processing and mixing plant where the various chemicals 
and ingredients composing respondents’ said product are compounded, 
blended, mixed and processed for shipment by the use of equipment suit- 
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able for such purposes, and where certain experiments are conducted to 
determine effectiveness of respondents’ product in use, respondents do not 
own, operate, or control a chemical laboratory. ; 
Par. 10. The use by respondents of the said false and misleading state- 
ments and representations in connection with the sale of their aforesaid 


product has a tendency and capacity to, and does, mislead and deceive - 


purchasers and prospective purchasers of respondents’ said product into 
the erroneous and mistaken belief that such statements and representa- 
tions are true, and because of such erroneous and mistaken belief, to pur- 
chase substantial quantities of respondents’ said product. By these 
means, respondents have further placed in the hands of their dealers, 
agents, and distributors an instrument by means of which the latter mis- 
lead and deceive, and have misled and deceived, members of the consum- 
ing public.. In consequence of all the foregoing, trade has been diverted 
unfairly to said respondents from their competitors in said commerce. 


CONCLUSION 


The acts and practices of said respondents as herein found are all to the 
prejudice of the public and of respondents’ competitors, and constitute 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, answer of the respondents J. E. 
Donaldson and H. M. Donaldson, and a stipulation as to the facts entered 
into between counsel for the Commission and counsel for the said re- 
spondents, which provides, among other things, that without further evi- 
dence or other intervening procedure the Commission may enter and 
serve upon said respondents its findings as to the facts and its conclusion 
based thereon, and an order disposing of the proceeding; and the Com- 
mission having made its findings as to the facts and its conclusion that 
said respondents have violated the provisions of the Federal Trade Com- 
mission Act. 

It ts ordered, That respondents J. E. Donaldson and H. M. Donaldson, 
individually and trading as Mirra Chemical Laboratories, or trading under 
any other name, their representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering for 
sale, sale, and distribution in commerce, as “‘commerce’”’ is defined in the 
Federal Trade Commission Act, of respondents’ product designated 
“Mirra Moth Immunizer,” or any other product of substantially similar 
composition or possessing substantially similar properties, whether sold 
under the same name or any other name, do forthwith cease and desist 
rom: 

1. Using the word “Laboratories,” or any other word of similar import, 
as a part of or in connection with respondents’ trade name; or otherwise 
representing, directly or by implication, that respondents own or operate a 
laboratory. 

2. Representing, directly or by implication, that respondents’ product 
was discovered by Dr. George Washington Carver or that the formula for 
said product originated with the said Dr. Carver. 
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3. Representing, directly or by implication, that said product is a 
“new” or “amazing” or “sensational”’ discovery. 

4. Representing, directly or by implication, that said product kills 
moths, carpet beetles, or other insects upon contact or that said product 
will cause the death of insects unless eaten by them. 

5. Representing, directly or by implication, that said product affords 
permanent protection against moths or other insects or that one applica- 
tion of said product lasts or is effective for years. 

6. Representing, directly or by implication, that said product will pro- 
tect or mothproof articles or fabrics other than those made from wool, felt, 
or fur. 2 

7. Representing, directly or by implication, that said product is the 
choice of the textile industry. 

8. Representing, directly or by implication, that said product is the 
only product on the market which is effective in preventing damage by 
moths. 

It ts further ordered, That said respondents shall, within 60 days after 
the service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form ‘n which they have 
complied with this order. 

Service of the complaint herein not having been obtained on respondent 
L. M. Hageman, it is further ordered that said complaint be, and it hereby 
is, dismissed as to said respondent without prejudice to the right of the 
Commission to institute further proceedings against said respondent. 
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In THE MarTEeR oF 


BONDED PRODUCTS CORPORATION, A. EDWARD BELDNER 
AND JOSEPH BLAU 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5867. Complaint, Aug. 14, 1945—Decision, Nov. 19, 1948 


Where a corporation and two individuals, its officers and stockholders, engaged in the 
interstate sale and distribution to dealers or agents and members of the purchasing 
public, of a coal combustion device designated as ‘‘Burn-Rite,” designed to spray 
pre-heated air over the fuel bed; through statements in circulars, leaflets, photo- 
static illustrations and other advertising matter— 

Falsely represented and implied that the use of their said device resulted in a saving up 
to 35% in the cost of coal; that said product eliminated gases, gave better heating 
satisfaction, and saved one ton of coal or coke in every seven used; gave better 
combustion to coal used, saved labor in firing, lengthened the firing period, re- 
duced clinkers and ash content; and produced clean heat, less smoke, soot or dirt, 
and lengthened the life of boilers and grates; 

The facts being that a coal or coke furnace could, by proper use of the conventional 

~ dampers or perforated plates, be made to perform as well without the ‘‘ Burn-Rite” 
device as with it, since said device merely tended to restrict the flow of secondary 
air through the fire doors of the furnace, and its regulating function was not su- 
perior or complementary to that of the conventional equipment in coal or coke 
furnaces; 

With tendency and capacity of deceiving and misleading a substantial portion of the 
purchasing public into the erroneous belief that such representations were true, 
and into the consequent purchase of substantial quantities of their said product: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Mr. B. G. Wilson for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission having reason to believe that Bonded Products Corporation, a 
corporation, and A. Edward Beldner and Joseph Blau, individually and 
as officer of said corporation, hereinafter referred to as respondents, have 
violated the provisions of said Act and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public interest 
hereby issues its complaint stating its charges in that respect as follows: 

PaRraGRaPH 1. Respondent Bonded Products Corporation is a corpora- 
tion organized, existing, and doing business under and by virtue of the laws 
of the State of New York with its office and principal place of business lo- 
cated at 1182 Broadway, city of New York, State of New York. 

Individual respondents A. Edward Beldner and Joseph Blau are presi- 
dent, and secretary and treasurer, respectively, of respondent corporation 


/ 


BONDED PRODUCTS CORPORATION 307 


306 Complaint 


and own the entire capital stock of said corporation. Acting in their said 
official capacities and further by virtue of their ownership of the stock of 
said corporation, said individual respondents formulate and control and 
have formulated, directed, and controlled the respective acts, policies, and 
business affairs of said corporation. 

Par. 2. The respondents for more than four years last past have been 
engaged in the sale and distribution of a coal combustion device designated 
as “Burn-Rite” designed to be installed in the door of a coal or coke fur- 
nace and to operate so as to spray pre-heated air over the top of the furnace 
fuel bed, to dealers or agents selected by them and to members of the pur- 
chasing public in commerce between and among the various States of the 
United States and in the District of Columbia. ; 

Respondents cause their said product when sold to-be transported fro 
their said place of business in the State of New York to purchasers thereof 
located in various other States of the United States and in the District of 
Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in their said product in commerce between and 
among the various States of the United States and in the District of 
Columbia. : 

Par. 3. In the course and conduct of their aforesaid business and for 
the purpose of inducing the purchase of their said product, respondents 
have distributed or caused to be distributed among purchasers and pro- 
spective purchasers of said product in various States of the United States, 
circulars, leaflets, photostatic illustrations, and other advertising matter. 
In said advertising matter many false and misleading statements and 
representations are made by.respondents with respect to their said product 
and the properties thereof. Among and typical of said statements and 
representations so made and circulated are the following: 


With our BURN-RITE coal and coke saving device placed on your furnace or hot 


water system, we can save you about one ton of coal or coke in every seven used and in 
many cases permit you to use a cheaper grade of coal. 

BURN-RITE eliminates coal gases and reduces smoke and clinkers and guarantees 
you better heating satisfaction. 

BURN-RITE requires no servicing or operating expense and pays for itselt over and 
over again in the money you save on your coal bill. 

SAVE! SAVE! 
up to 35% on your 
COAL BILL 

Let us show you how to save on your coal bill, eliminate coal gases and give you 

better heating satisfaction. 


The respective results claimed from the use of respondents’ said device 
are numerically stated as follows: 
EVERY USER OF “BURN-RITE” CAN COUNT ON 
THESE 16 GUARANTEED BENEFITS! 
Save one ton of coal in every seven used. 
Adaptable on any natural draft furnace. 
Can be used with any grade coal or coke. 
. Gives better combustion to coal used. 
Saves labor in firing, lengthens firing period. 
Burns most of the gases, reduces clinkers. 
. Reduces ash content. 
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8. Requires no servicing, or additional expense. 
9. No changes in present plants necessary. 
10. Eliminates expensive contraptions. - 
11. No parts to get out of order. 
12. Permits use of cheaper grade of fuel. 
13. Requires about 4 hour to install. 
14. Clean heat, less smoke, soot or dirt. 
15. Uniform heat and hot water. 
16. Lengthens life of boiler and grates. 
If you are using COAL or COKE 
on your HOT WATER or STEAM BOILERS, 
you can SAVE UP TO 35%. 


Par. 4. The foregoing statements and representations, together with 
similar statements and representations not specifically set out herein, pur- 
port to be descriptive of respondents’ said device and of its efficiency and 
the benefits to be derived from its use. By means thereof, respondents 
represent and imply, and have represented and implied, that the use of 
their said coal combustion device, Burn-Rite, when installed in coal or 
coke burning furnaces, results in or accomplishes a material saving up to 
35 percent in the cost of coal; that said product eliminates gases, gives 
better heating satisfaction and saves one ton of coal or coke in every seven 
used; that said product gives better combustion to coal used, saves labor 
in firing, lengthens the firing period, reduces clinkers and ash content; and 
that said device produces clean heat, less smoke, soot, or dirt, and length- 
ens the life of boilers and grates. 

Par. 5. The foregoing statements and representations are false, mis- 
leading and deceptive. In truth and in fact, the use of respondents’ said 
“ Burn-Rite Coal and Coke Saving Device,” does not save one ton of coal 
or coke in every seven used, or effectuate or result in any appreciable sav- 
ing in coal or coke. The use of said product does not eliminate gases. It 
does not improve combustion, or effect better or more uniform heating 
nor save labor in firing by lengthening the firing period as compared with 
any other correctly operated coal or coke furnace, nor reduce clinkers and 
the ash content. Said product will not produce less smoke, soot, or dirt 
and will not lengthen the life of boilers and grates. In fact, respondents’ 
device has no material or appreciable beneficial effect when used, since a 
coal or coke furnace can, by proper use of the conventional dampers, or 
perforated plates, be made to perform as well without the ‘‘Burn-Rite”’ 
device as with it. Said device merely tends to restrict the flow of sec- 
ondary air through the fire doors of the furnace and its regulating function 
is not superior or complementary to that of the conventional equipment 
found in coal or coke furnaces. 

Par. 6. The aforesaid acts and practices and representations of the 
respondents have had and now have the tendency and capacity to deceive 
and mislead a substantial portion of the purchasing public into the errone- 
ous and mistaken belief that the aforesaid false, misleading and deceptive 
acts and practices and representations are true and into the purchase of 
substantial quantities of respondents’ product because of such erroneous 
and mistaken belief so induced. 

Par. 7. The aforesaid acts and practices of the respondents, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 
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Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on August 14, 1945, issued and subsequently 
served its complaint in this proceeding upon respondents Bonded Products 
Corporation, a corporation, and A. Edward Beldner and Joseph Blau, in- 
dividually and as officers of Bonded Products Corporation, charging them 
with the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. After respondents filed their answer 
admitting all the material allegations of fact set forth in said complaint 
and waiving all intervening procedure and further hearing as to said facts, 
the proceeding regularly came on for final hearing before the Commission 
on the said complaint and the answer thereto; and the Commission, having 
duly considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRAPH 1. Respondent Eonded Products Corporation is a corpora- 
tion organized, existing, and doing business under and by virtue of the 
laws of the State of New York with its office and principal place of business 
located at 1182 Broadway, city of New York, State of New York. 

Individual respondents A. Edward Beldner and Joseph Blau are presi- 
dent, and secretary and treasurer, respectively, of respondent corporation 
and own the entire capital stock of said corporation. Acting in their said 
official capacities and further by virtue of their ownership of the stock of 
said corporation, said individual respondents formulate and control and 
have formulated, directed and controlled the respective acts, policies, and 
business affairs of said corporation. 

Par. 2. The respondents for more than four years last past have been 
engaged in the sale and distribution of a coal combustion device designated 
as ‘‘Burn-Rite” designed to be installed in the door of a coal or coke fur- 
nace and to operate so as to spray pre-heated air over the top of the fur- 
nace fuel bed, to dealers or agents selected by them and to members of the 
purchasing public in commerce between and among the various States of 
the United States and in the District of Columbia. 

Respondents cause their said product when sold to be transported from 
their said place of business in the State of New York to purchasers thereof 
located in various other States of the United States and in the District of 
Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in their said product in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. Inthe course and conduct of their aforesaid business and for the 
purpose of inducing the purchase of their said product, respondents have 
distributed or caused to be distributed among purchasers and prospective 
purchasers of said product in various States of the United States, circulars, 
leaflets, photostatic illustrations, and other advertising matter. In said 
advertising matter many false and misleading statements and representa- 
tions are made by respondents with respect to their said product and the 
properties thereof. Among and typical of said statements and representa- 
tions so made and circulsted are the following: 
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With our BURN-RITE coal and coke saving device placed on your furnace or hot 
water system, we can save you about one ton of coal or coke in every seven used and 
in many cases permit you to use a cheaper grade of coal. 

BURN-RITE eliminates coal gases and reduces smoke and clinkers and guar- 
antees you better heating satisfaction. 

BURN-RITE requires no servicing or operating expense and pays for itself over and 
over again the money you save on your coal bill. 

SAVE! SAVE! up to 35% on your COAL BILL 

Let us show you how to save on your coal bill, eliminate coal gases and give you bet- 
ter heating satisfaction. 


The respective results claimed from the use of feeccaven Se said device 
are numerically stated as follows: 


EVERY USER OF “BURN-RITE” CAN COUNT ON THESE 16 
GUARANTEED BENEFITS! 
1. Save one ton of coal in every seven used. 
2. Adaptable on any natural draft furnace. 
3. Can be used with any grade coal or coke. 
_ 4. Gives better combustion to coal used. 
5. Saves labor in firing, lengthens firing period. 
6. Burns most of the gases, reduces clinkers. 
7. Reduces ash content. 
8. Requires no servicing, or additional expense. 
9. No changes in present plants necessary. 
10. Eliminates expensive contraptions. 
11. No parts to get out of order. 
12. Permits use of cheaper grade of tuel. 
13. Requires about 4 hour to install. 
14. Clean heat, less smoke, soot or dirt. 
15. Uniform heat and hot water. 
16. Lengthens life of boiler and grates. 
If you are using COAL or COKE on your HOT WATER or STEAM BOILERS, 
you can SAVE UP TO 35%. 


Par. 4. The foregoing statements and representations, together with 
similar statements and representations not specifically set. out herein, 
purport to be descriptive of respondents’ said device and of its efficiency 
and the benefits to be drived from its use. By means thereof, respondents 
represent and imply, and have represented and implied, that the use of 
their said coal combustion device, Burn-Rite, when installed in coal or coke 
burning furnaces, results in or accomplishes a material saving up to 
35 percent in the cost of coal; that said product eliminates gases, gives 
better heating satisfaction and saves one ton of coal or coke in every seven 
used; that said product gives better combustion to coal used, saves labor 
in firing, lengthens the firing period, reduces clinkers and ash content; and 
that the said device produces clean heat, less smoke, soot, or dirt, and 
lengthens the life of boilers and grates. 

Par. 5. The foregoing statements and representations are false, mis- 
leading and deceptive. In truth and in fact, the use of respondents’ said 
Burn-Rite device does not save one ton of coal or coke in every seven used, 
or effectuate or result in any appreciable saving in coal or coke. The use 
of said product does not eliminate gases. It does not i improve combustion, 
or effect better or more uniform heating nor save labor in firing by length- 
ening the firing period as compared with any other correctly operated coal 
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or coke furnace, nor reduce clinkers and the ash content. Said product 
will not produce less smoke, soot or dirt and will not lengthen the life of 
Loilers and grates. In fact, respondents’ device has no material or appre- 
ciable beneficial effect when used, since a coal or coke furnace can by 
proper use of the conventional dampers, or perforated plates, be made to 
perform as well without the ‘‘Burn-Rite” device as with it. Said device 
merely tends to restrict the flow of secondary air through the fire doors of 
the furnace and its regulating function is not superior or complementary 
to that of the conventional equipment found in coal or coke furnaces. 

Par. 6. The use by the respondents of the foregoing representations has 
had and now has the tendency and capacity to deceive and mislead a sub- 
stantial portion of the purchasing public into the erroneous and mistaken 
belief that such representations are true and into the purchase of substan- 
tial quantities of respondents’ product because of such erroneous and mis- 
taken belief so induced. 


CONCLUSION 


The acts and practices of the respondents as herein found are all to the 
prejudice and injury of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of the respondents 
admitting all of the material allegations of fact set forth in said complaint 
and waiving all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondents, Bonded Products Corporation, a cor- 
poration, and its officers, and A. Edward Beldner and Joseph Blau, indi- 
vidually and as. officers of said corporation, and respondents’ agents, — 
representatives, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, and distribution 
in commerce, as “‘commerce’’ is defined in the Federal Trade Commission 
Act, of respondents’ coal combustion device designated ‘‘Burn-Rite,” or 
any other device of substantially similar nature, whether sold under the 
same name or under any other name, do forthwith cease and desist from 
representing, directly or by implication: 

1. That the use of respondents’ device in coal or coke burning furnaces 
results in savings in fuel of up to 35 percent or of one ton of fuel in every 
seven used, or any other substantial saving in fuel. 

2. That the use of said device results in better heating, or better com- 
bustion.of fuel. ; 

3. That said device eliminates gases, saves labor in firing, lengthens 
the firing period, reduces clinkers or ash content, produces clean heat, 
reduces smoke, soot, or dirt, or lengthens the life of boilers or grates. 

It is further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which they have com- 


plied with this order. 
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In THe MATTER oF > 


R. L. SWAIN TOBACCO COMPANY, INC. 


COMPLAINT FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC 5 OF AN ACT OF CONGRESS APPROVED SEPT 26. 1914 


Docket 4981. Complaint, June 18, 1943—Decision, Nov. 28, 1945 


Where a corporation engaged in the manufacture and processing, and in the competi- 
tive interstate sale and distribution of tobacco products, including particularly its 
“Pinehurst Cigarettes”: through statements in advertisements, directly and im- 
pliedly— 

(a) Falsely represented that Pinehurst cigarettes had been endorsed or approved by a 
substantial number of the members of the medical profession; 

(b) Falsely represented that said cigarettes saved and soothed the throat, nose, and 
mouth; did not and could not irritate delicate throat tissues and contained no irri- 
tating properties; and that, through use thereof, irritation of the throat would 
completely disappear or improve, and a person would have no cough, no wheeze, 
and no throat irritation; 

(c) Falsely represented that use of many Pinehurst cigarettes in a room lacking fresh 
air would not create a sour, stale, and disagreeable odor; and that, due to use 
thereof, the stain on fingers and teeth was considerably less than from brands pre- 
viously used; and 

(d) Falsely represented that the substitution of ginseng for glycerine in processing 
Pinehurst cigarettes removed the irritating properties in the smoke and kept the 
tobacco moist longer; and that the processing method eliminated the harsh irri- 
tants in the tobacco, and that such cigarettes contained no harsh irritants; 

With capacity and tendency to mislead and deceive the purchasing public into the 
belief that such representations were true and to induce it to purchase its said 
Pinehurst cigarettes in such erroneous belief, and of thereby causing substantial 
injury to competition in the sale and distribution of cigarettes in commerce: 

Held, That such acts and practices were all to the prejudice of the public and its com- 
petitors, and constituted unfair methods of competition in commerce and unfair 
and deceptive acts and practices therein. 


Before Mr, John L. Hornor, trial examiner. 

Mr. J. R. Phillips, Jr. for the Commission. 

Mr, Archibald M. Aiken, of Danville, Va., and Colladay, Colladay & 
Wallace, of Washington, D. C., ‘or respondent. 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that R. L. Swain Tobacco Company, 
Inc., a corporation, hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest hereby issues 
its complaint stating its charges in that respect as follows: 

ParaGcrapy 1, Respondent, R. L. Swain Tobacco Company, Inc., is a 
corporation organized, existing, and doing business under and by virtue 
of the laws of the State of Virginia, with its principal ofce and place of 
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business at Danville, Va. It is engaged in the manufacture and processing 
of certain tobacco products, particularly of cigarettes branded ‘Pine- 
hurst”’ and in the sale and distribution thereof in commerce between and 
among the various States of the United States and in the District of Co- 
lumbia. It causes such cigarettes, when sold by it, to be transported from 
its place of business in the State of Virginia to the purchasers thereof, some 
located in said State and others located in various other States of the 
United States and in the District of Columbia, and there is a constant cur- 
_ rent of trade in commerce conducted by said respondent in such cigarettes 
between and among the various States of the United States and in the Dis- 
trict of Columbia. Respondent is in substantial competition with other 
corporations and with persons, firms, and partnerships engaged in the sale 
of cigarettes in interstate commerce. 

Par. 2. In the course and conduct of its said business and for the pur- 
pose of aiding and promoting the sale of its said “Pinehurst” brand of cig- 
arettes, respondent has disseminated by various means in commerce ad- 
vertisements containing the following representations: 


THE CIGARETTE THE DOCTOR SMOKES; 

7s =* that saves your throat, * *’*: 

* * * the only cigarette in the world which actually soothes your throat, nose 
and - mouth .*° * ~~; 

Smoke a cigarette that first of all does not irritate delicate throat tissues * * *: 

—they can’t irritate the throat because of their exclusive Panax process which elim- 
inates harsh irritants; 

That throat irritation of yours will completely disappear or improve if you smoke 
Pinehurst—the soothing cigarette; 

Yes, sir, no cough, no wheeze, no throat irritation when you smoke Pinehurst Cig- 
arettes, 7. "*"—*; 

Everyone has at times forgotten to air out a room in which many cigarettes were 
smoked during a party or meeting. Remember how sour and disagreeable it smelled 
when later you re-entered that room? That never occurs when Pinehursts are smoked!; 

Many regular cigarette smokers show definite stains on teeth and fingers. Numerous 
persons who now smoke Pinehursts regularly say that Pinehursts cause considerably 
less stain than their previous brands; 

Pinehursts cannot irritate the throat, as they contain no irritating properties, be- 
cause of the Panax process; 

Countless experiments indicated that it wasn’t the tars or oils in tobaccos which 
caused throat and nose irritation, but rather some outside element which was added to 
the tobaccos during the manufacture of the cigarette. And by process of elimination 
it was finally decided that the Glycerine, used to retain necessary moisture, was the 
real “biting” culprit. * * * Our problem therefore was to find a new conditioning 
agent without this irritating quality. * * * The important point is that we finally 
found the perfect natural conditioning agent for cigarette tobaccos—not a chemical, 
not an animal fat, but a natural root called ‘“‘Panax Quinquefolium.” * * * After 
we had tested ‘‘Panax” in every conceivable way ... after independent laboratories 
and thousands of actual smokers had proved its mollifying effect on tobacco * * *. 
Then came the perfecting of a cigarette blend which would give you all the flavor and 
aroma of high-grade imported and domestic tobaccos plus this exclusive soothing effect 


of our exclusive Panax Process. 
Par. 3. By disseminating the foregoing advertising matter, statements, 


claims, and representations the respondent has directly and impliedly 
represented that Pinehurst cigarettes have been endorsed or approved by 
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2 substantial number of the members of the medical profession; Pinehurst 
eigsrettes save and soothe the throat, nose and mouth; Pinehurst ciga- 
rettes do not and eannot irritate celieate throat tissues and contain no ir- 
ritating properties; through the use of Pinehurst cigarettes irritation of the 
threat will completely disappear or improve; through the use of Pinehurst 
cigarettes a person will have no cough, no wheeze and no throat irritation; 
the use of many Pinehurst cigarettes m a room lacking fresh air will not 
ereate = sour, stale and disagreeable odor; through the use of Pinehurst 
eigareties the staim on fingers and teeth is considerably lessened; the sub- 
stitution of panax quinquefolium (ginseng) for glycerine removes the uri- 
taitmg properties in the smoke of Pinehurst cigarettes and keeps the to- 
baceo moist longer; the method through which the tobacco in Pinehurst 
cigarettes is processed eliminates harsh irritants and that Emelpeet) cig- 
areites contam no harsh irritants. = 

Pse 4 Im truth and m faet Pinehurst cigarettes are not approved or en- 
dorsed by physicians; Pinehurst cigarettes do not save and soothe the 


throat, mose or mouth: Pinehurst cigarettes do and can irritate delicate’ 


throat tissues and contain irritating properties; through the use of Pine- 


hurst cigarettes irritation of the throat will not.completely disappear or. 


improve; the use of Pinehurst cigarettes will have no effect on a cough, 
wheeze or throat irritation; the use of many Pinehurst cigarettes in a room 
laciime fresh air will create a sour, stale or disagreeable odor; through the 
use of Pimehurst cigarettes the stain on fingers and teeth is not consider- 
ably lessened : the substitution of ginseng for glycerine does not remove the 
irritating properties in the smoke of Pinehurst cigarettes and does not keep 
the tebacco moist longer: the method through which the tobacco in Pine- 
hhurst cigarettes is processed does not eliminate harsh irritants; and Pine- 
burst cigarettes do contain harsh irritants. 

Pan. 5. The aforesaid representations as made by respondent in its 
advertising matter have the capacity and tendency to mislead and deceive 


the purchasing public mto the belief that such representations are true 


and to induce said publie to purehase respondent’s said Pinehurst. ciga- 
rettes im the erroneous belief that such representations are true. By the use 
of such means respondent has caused substantial injury to competition in 
the sale and distribution of cigarettes in interstate commerce. 

Pam. 6. The aforesaid acts and practices of the respondent as herein- 
above alleged are all to the prejudice of the public and respondent’s com- 
petitors and constitute unfair methods of competition and unfair and de- 
eeptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


Report, Finpines AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on June 18, 1943, issued and subsequently 


served its complaint in this proceeding upon respondent, R. L. Swain To-' 


bacco Company, Inc., charging it with the use of unfair methods of com- 
petition Im commerce and unfair and deceptive acts and practices in com- 
merte in violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer, certain testimony and 
other evidence were taken at a single hearing before an examiner of the 
Commission theretofore duly designated by it. Thereafter the Commis- 

sion, by order entered herein, eranted a motion by respondent for permis- 


AY 
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sion ‘to withdraw its previous answer and substitute therefor an answer 
admitting all the material allegations of fact set forth in said complaint 
and waiving all intervening procedure and further hearing as to said facts, 
which substitute answer was duly filed in the office of the Commission. 
This proceeding then regularly came on for final hearing before the Com- 
mission on the said complaint, testimony and other evidence, and substi- 
tute answer; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRaPH 1. Respondent, R. L. Swain Tobacco Company, Ine., is a 
corporation organized, existing, and doing business under and by virtue 
of the laws of the State of Virginia, with its principal office and place of 
business at Danville, Va. It is engaged in the manufacture, processing, 
sale, and distribution of certain tobacco products, particularly of ciga- 
rettes branded “Pinehurst,” and is in substantial competition with other 
corporations and with persons, firms, and partnerships engaged in the sale 
and distribution of cigarettes in interstate commerce. 

Par. 2. Respondent causes its aforesaid cigarettes, when sold by it, to 
be transported from its place of business in the State of Virginia to the 
purchasers thereof, some located in said State and others located in various 
other States of the United States and in the District of Columbia, and 
maintains and has maintained a constant current of trade in cominerce in 
said cigarettes between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of its said business and for the pur- 
pose of aiding and promoting the sale of its said Pinehurst brand of cig- 
arettes, respondent has disseminated, by various means in commerce, ad- 
vertisements containing, among others, the following representations: 


THE CIGARETTE THE DOCTOR SMOKES. 


* * * a a a 
* * ™* that saves your throat, * * * 
* a" * * * * 


* * * the only cigarette in the world which actually soothes your throat, nose 


and mouth: "= °* * 


* * * * * * 


Smoke a cigarette that first of all does not irritate delicate throat tissues * * * 


* * * * * * 


—they can’t irritate the throat because of their exclusive Panax process which elim- 


inates harsh irritants. 
* * * ae * * 


That throat irritation of yours will completely disappear or improve if you smoke 


Pinehurst—the soothing cigarette. 
* * * * * * 


Yes, sir, no cough, no wheeze, no throat irritation when you smoke Pinehurst Cig- 


aretves "= Se 
* * * * * * 


Everyone has at times forgotten to air out a room in which many cigarettes were 
smoked during a party or meesing. Remember how sour and disagreeable it smelled 
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when later you re-entered that room? That never occurs when Pinehurst are smoked. 
* * * * * * 

Many regular cigarette smokers show definite stains on teeth and fingers. Numer- 
ous persons who now smoke Pinehursts regularly say that Pinehursts cause consid2rably 
less stain than their previous brands. 

* * * * * * 

Pinehursts cannot irritate the throat, as they contain no irritating properties, be- 
cause of the Panax process. 

* * * * * * 

Countless experiments indicated that it wasn’t the tars or oils in tobaccos which 
caused throat and nose irritation, but rather some outside element which was added to 
the tobaccos during the manufacture of the cigarette. And by process of elimination it 
was finally decided that the Glycerine, used to retain necessary moisture, was the real 
Biting?’ culprit.ety tS 

Our problem therefore was to find a new conditioning agent without this irritating 
quality. * * * The important point is that we finally found the perfect natura! 
conditioning agent for cigarette tobaccos—not a chemical, not an animal fat, but a 
natural root called ‘‘Panax Quinquefolium.” * * * 

After we had tested ‘“‘Panax” in every conceivable way . . . after independent lab- 
oratories and thousands of actual smokers had proved its mollifying effect on tobacco 
x * * Then came the perfecting of a cigarette blend which would give you all the 
flavor and aroma of high grade imported and domestic tobaccos plus this exclusive 
smoothing effect of our exclusive Panax Process * * * 

* * * * * * 

* * * this new Panax process, which not only improves the taste of the ciga- 
rette. but keeps it fresh days longer, * * —* 

* * * * * 

An additional advantage of the Panax process which we have not claimed, but which 
has been reported by many smokers, is that Pinehurst burns slower and stays fresh 
longer than ordinary cigarettes. ‘ 


Par. 4. By disseminating the foregoing advertising matter, state- 
ments, claims, and representations, the respondent has directly and im- 
pliedly represented that Pinehurst cigarettes have been endorsed or 
approved by a substantial number of the members of the medical profes- 
sion; that said cigarettes save and soothe the throat, nose, and mouth; 
that said cigarettes do not and cannot irritate delicate throat tissues and 
contain no irritating properties; that, through the use of said cigarettes, 


irritation of the throat will completely disappear or improve; that, through - 


the use of Pinehurst cigarettes, a person will have no cough, no wheeze, 
and no throat irritation; that the use of many Pinehurst cigarettes in a 
room lacking fresh air will not create a sour, stale, and disagreeable odor; 
that, through the use of said cigarettes, the stain on fingers and teeth is 
considerably lessened; that the substitution of Panax Quinquefolium 
(ginseng) for glycerine removes the irritating proverties in the smoke of 
Pinehurst cigarettes and keeps the tobacco moist longer; and that the 
method through which the tobacco in said cigarettes is processed elimi- 
nates the harsh irritants, and that such cigarettes contain no harsh irri- 
tants. 

Par. 5. In truth and in fact, Pinehurst cigarettes are not approved or 
endorsed by physicians; said cigarettes do not save and soothe the throat, 
nose, or mouth; said cigarettes do and can irritate delicate throat tissues 
and contain irritating properties; the use of said cigarettes will not cause 
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irritation of the throat to completely disappear or improve; the use of said 
cigarettes will have no effect on a cough, wheeze, or throat irritation; the 
use of many Pinehurst cigarettes in a room lacking fresh air will create a 
sour, stale, or disagreeable odor; through the use of said cigarettes, the 
stain on fingers and teeth is not considerably lessened; the substitution of 
ginseng for glycerine does not remove the irritating properties in the smoke 
of Pinehurst cigarettes and does not keep the tobacco moist longer; the 
method through which the tobacco in Pinehurst cigarettes is processed 
Coes not eliminate harsh irritants and said cigarettes do contain harsh 
irritants. ; 

Par. 6. The aforesaid representations, as made by respondent in its 
advertising matter, have the capacity and tendency to mislead and deceive 
the purchasing public into the belief that such representations are true and 
to induce said public to purchase respondent’s said Pinehurst cigarettes in 
the erroneous belief that such representations are true. By the use of such 
means, respondent has caused substantial injury to competition in the 
sale and distribution of cigarettes in commerce between and among the 
several States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent are all to the preju- 
dice of the public and of respondent’s competitors and constitute unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, certain testiniony and other evi- 
dence taken at a single hearing before an examiner of the Commission 
theretofore duly designated by it, and the substitute answer of respondent 
thereafter filed, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint and waives all intervening proce- 
dure and further hearing as to said facts, and the Commission having made 
its findings as to the facts and its conclusion that said respondent has vio- 
lated the provisions of the Federal Trade Commission Act. 

It is ordered, That respondent, R. L. Swain Tobacco Company, Inc., its 
officers, representatives, agents, and employees, directly or through any - 
corporate or other device, in connection with the offering for sale, sale or 
distribution in commerce, as ‘‘commerce”’ is defined in the Federal Trade 
Commission Act, of cigarettes now designated and sold under the name 
‘“‘Pinehurst,” whether sold under that name or any other brand or trade 
name, do forthwith cease and desist from representing, directly or by 
implication: 

1. That its said cigarettes are endorsed or approved by the medical 
profession. 

2. That its said cigarettes will save or soothe the nose, throat, or mouth ; 
contain no irritating properties; will not irritate delicate throat tissues. 

3. That the use of its said cigarettes will not produce a cough, a wheeze, 
or throat irritation, or that as a result of such use any irritation of the 
throat will be reduced or completely disappear. 


318 FEDERAL TRADE COMMISSION DECISIONS 
Order 41 ¥F.T. Cz 


4. That its said cigarettes may be used in a room lacking fresh air with- 
out-creating a sour, stale, or disagreeable odor. 

5. That the use of its said cigarettes will result in a lessening of the 
stain on the fingers or teeth resulting from cigarette smoking. 

6. That the use of Panax Quinquefolium (ginseng) as a substitute for 
glycerine in the manufacture of its said cigarettes removes irritating 
properties from the smoke of such cigarettes or keeps such cigarettes moist 
and fresh longer than ordinary cigarettes. 

7. That respondent’s method of processing the tobacco used in the 
manufacture of its said cigarettes eliminates harsh irritants and that re- 
spondent’s cigarettes contain no harsh irritants. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in y r-ting 
seve nsh in detail the manner and form in which it has complied with 
this order. 


| 
: 
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In THE Marrer oF 


BENJAMIN H. LEVINE, TRADING AS HARVEST HOUSE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 5028. Complaint, Aug. 18, 1943—Decision, Nov. 28, 1945 


Where an individual engaged in the interstate sale and distribution of a book entitled 
“The Complete Guide to Bust Culture,” in which there were included a number of 
chapters giving directions with respect to exercise, diet, posture, massage, the 
proper selection and fitting of brassieres, etc.; through statements in advertise- 
ments in periodicals of general circulation— 

Represented that by following the directions in his book the size, shape, and physical 
conformation of women’s breasts could be changed; that flat, sagging, or unde- 
veloped breasts could be developed so that the bustline would be made to appear 
full, firm, and shapely; that a pendulous bust could be rounded into high, shapely, 
and youthful loveliness; and that an unattractive bustline could be converted into 
well rounded, alluring contours; 

Facts being that said representations were erroneous and misleading; and that while in 
those cases where the lack of attractiveness of the bustline was due to improper 
posture or the failure to wear a properly selected and fitted brassiere, the appear- 
ance of the bustline might be improved by following the directions in said book as 
to posture and the use of brassieres, such was a matter of external effect only, in- 
volving no change in the breasts themselves; and no significant change in the size, 
shape or physical conformation of the breasts could be effected by following the 
directions set forth in said book; 

With tendency and capacity to mislead a substantial portion of the purchasing public 
with respect to the results which might be accomplished by following the directions 
therein, and as a result to cause it to purchase substantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice of the public, and constituted unfair and deceptive acts and practices in 
commerce. 


Before Mr. Arthur F. Thomas, trial examiner. 
Mr. R. P. Bellinger for the Commission. : 
Mr. Harry A. Lieb and Mr. Jacob W. Friedman, of New York City, for 


respondent. 


COMPLAINT 


Pursuant to the provisions of the I'ederal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission having reason to believe that Benjamin H. Levine, an individual 
trading as Harvest House, hereinafter referred to as the respondent, has 
violated the provisions of the said act, and it appearing to the Commission 
that a proceeding by it, in respect thereof, would be in the public interest, 
hereby issues its complaint stating its charges in that respect as follows: 

ParaGrapu 1. The respondent, Benjamin H. Levine, is an individual, 
trading as Harvest House, with his principal place of business located at 


50 West 17th Street, New York, N. Y. ; 
Par. 2. The respondent is now and for several years last past has been 
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engaged in the sale and distribution of a book entitled ‘‘The Complete 
“uide to Bust Culture.” 

In the course and conduct of his aforesaid business, respondent causes 
the said book, when sold, to be transported from his place of business in 
the State of New York to purchasers thereof, located in various other 
States of the United States and in the District of Columbia. _ ; 

The respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said book in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his business and for the purpose 
of inducing the purchase of his said book, respondent has disseminated 
many false, misleading, and deceptive statements and representations 
with respect to the nature of and the results which may be obtained by 
following the directions therein set forth, such statements and representa- 
tions being inserted in periodicals, magazines and advertising media having 
a general circulation throughout the United States. Among and typical of 
such false, misleading and deceptive statements and representations are 
the following: 

Beautify Your FORM Contour 


Don’t be embarrassed by a flat, undeveloped, or sagging bust. Do as thousands of 
other women just like yourself are doing. They have learned how to bring out the 
loveliest contours of their figures, whatever their bust faults. Now, you too, can do the 
same—safely, easily, and positively. 

Highly Endorsed by Many Doctors 

Your flat bustline can be miraculously beautified into full and alluring contours. Or, 
if you are the pendulous type, it can be rounded into high and youthful loveliness. All 
you have to do is follow the easy directions on exercise, massage, brassieres, diet, etc., 
given in the great medically-endorsed book. ‘‘The Compiete Guide to Bust Culture.” 
Adopt these simple self-help measures at once, and your bust will positively appear full, 
firm and shapely ... the proud glamorous curves which make you more desirable than 
ever. Amazing lifetime results. 


Be admired by men. Stop being embarrassed by a flat, undeveloped bust or by a 


flabby, sagging bust... Thousands of women are learning how to attract men by 
bringing out the loveliest contours of their figures, whatever their bust faults. You can 
too. It’s easy. safe, and costs so little. Results are quick. Your new bustline will 
delight you. 

For the first time in America, all the practical advice on bust culture has been 
brought together into a great book—the knowledge and experiences of many foremost 
doctors and beauty specialists. It shows you how to help beautify your bust contour 
... All you do is follow these latest instructions on exercise, massage, and other bust 
methods—and soon your contours appear high, firm, and delicately rounded... be- 
come the center of all men’s eyes. 

... Nothing to compare with it in making unattractive busts, whatever their type, 
appear most charming and irresistible. If you long for that enticing contour 
which women with firm, well rounded, shapely busts naturally possess, you should fol- 
low this expert guidance on diets, creams and lotions, brassieres...and soon your 
lovely bust lines appear more alluring to all men and more desirable than ever. 

You can’t imagine the amazing results possible from this great, new book. 

Beautify Your BUST Contour 

Be admired by men. Stop being embarrassed by a flat, undeveloped bust .. by a 
flabby, sagging bust... or by a heavy, oversized bust. 

...and soon your contours become the focal center of all men’s eyes. For what man 
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can resist the appeal of high, firm, and delicately rounded contours... such as you 
soon acquire. . . the lovely bust lines that attract men everywhere . .... the lovely bosom 
lines that attract men everywhere. 

Turn your defects into permanent assets at once. Adopt these latest methods with- 
out delay ...and you will appear more alluring to all men and more desirable than 
ever. [ 


RECOMMENDED BY MANY Doctors 


Par. 4. By the use of the representations hereinabove set forth, and 
_ others similar thereto not specifically set out herein, respondent represents, 
directly and by implication, that by following the directions in said book 
the size, shape, and physical conformation of women’s breasts can be 
changed; that flat, sagging, or undeveloped breasts can be developed so 
that the bustline will be made to appear full, firm, and shapely; that an 
undeveloped bustline can be beautified and converted into well rounded 
alluring contours; that a pendulous bust can be rounded into high, shapely, 
and youthful loveliness; that quick, amazing results can be achieved by 
following the directions in said book; that the said book embodies the 
knowledge and experience of many foremost doctors and is recommended 
by many doctors. 

Par. 5. The aforesaid representations and advertisements used and 
disseminated by the respondent as hereinabove described, are grossly ex- 
aggerated, false, and misleading. In truth and in fact, the size, shape and 
physical conformation of women’s breasts cannot be significantly changed 
by following the directions outlined in said book. Flat, sagging, or unde- 
veloped breasts cannot be developed so that the bustline will be made to 
appear full, firm and shapely. An unattractive bustline cannot be beauti- 
fied and converted into well rounded, alluring contours. A pendulous bust 
cannot be rounded into high, shapely and youthful loveliness and quick, 
amazing results cannot be achieved by following the directions in said 
book. Said book does not embody the knowledge and experience of many 
foremost doctors and is not recommended by many doctors. 

Par. 6. The use by respondent of the foregoing false, deceptive, and 
misleading statements, representations, and advertisements with respect 
to his said book, disseminated as aforesaid, has had and now has the tenc- 
ency and capacity to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that said 
statements, representations, and advertisements are true, and because of 
such erroneous and mistaken belief, many members of the public are in- 
duced to purchase respondent’s said book. 

Par. 7. The aforesaid acts and practices of respondent as herein al- 
leged, are all to the prejudice and injury of the public, and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on August 18, 1943, issued and subsequently 
served its complaint in this proceeding upon the respondent, Benjamin H. 
Levine, an individual trading as Harvest House, charging him with the use 
of unfair and deceptive acts and practices in commerce in violation of the 
provisions of that act. After the filing by respondent of his answer to the 
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complaint, testimony and other evidence in support of and in opposition to 
the allegations of the complaint were introduced before a trial examiner of 
the Commission theretofore duly designated by it, and such testimony 
and other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter the proceeding regularly came on for final | eiring 
before the Commission on the complaint, answer, testimony and other evi- 
dence, report of the trial examiner and the exceptions thereto, and briefs 
in support of and in opposition to the complaint (oral argument not having 
been requested); and the Commission, having duly considered the matter 
and being now fully advised in the premises, finds that this proceeding is _, 
in the interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrary 1. The respondent, Benjamin H. Levine, is an individual 
trading under the name Harvest House, with his principal place of business 
located at 50 West 17th Street, New York, N. Y. Respondent is now and 
for a number of years last past has been engaged in the sale and distribu- 
tion of a book entitled ‘‘The Complete Guide to Bust Culture.” 

Par. 2, Respondent causes and has caused his book, when sold, to be 
transported from his place of business in the State of New York to pur- 
chasers thereof located in various other States of the United States in the 
District of Columbia. Respondent maintains and at all times mentioned 
herein has maintained a course of trade in his book in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of his business and for the purpose of 
inducing the purchase of his book respondent has disseminated numerous 
advertisements among prospective purchasers, such advertisements being 
inserted in periodicals and magazines having a general circulation through- 
out the United States. Among and typical of the statements appearing in 
such advertisements are the following: 


BEAUTIFY YOUR FORM CONTOUR 

Don’t be embarrassed by a flat, undeveloped or sagging bust. Do as thousands of 
other women just like yourself are doing. They have learned how to bring out the 
loveliest contours of their figures, whatever their bust faults. Now you too can do the 
same—safely, easily and positively. : 

Highly Endorsed By Many Doctors 

Your flat bustline can be miraculously beautified into full and alluring contours. 
Or, if you are the pendulous type, it can be rounded into high and youthful loveliness. 
All you have to do is follow the easy directions on exercise, massage, brassieres, diet, 
etc., given in the great medically-endorsed book, ‘‘The Complete Guide to Bust Cul- 
ture.” Adopt these simple, self-help measures at once and your bust will positively 
appear full, firm and shapely * * * the proud glamorous curves which make you 
more desirable than ever. Amazing Life-time Results. 

(Commission Exhibit No. 3). 

BEAUTIFY YOUR BUST CONTOUR 

Be admired by men. Stop being embarrassed by a flat, undeveloped bust . . 
by a flabby, sagging bust * * * or by a heavy, oversized bust. Hundreds of 
women are learning how to attract men by bringing out the loveliest contours of their 
figures, whatever their bust faults. You can, too! It’s easy, safe and costs so little 
Results are quick. Your new bust-line will delight you. 

Endorsed By Many Doctors 
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For the first time in America all the practical advise on bust culture has been brought 
_ together into a great book—the knowledge and experiences of many foremost doctors 
and beauty specialists. It shows you how to help beautify your bust contour * * * 
in the privacy of yourhome * * * without any costly expense * * * and at 
your own convenience. All you do is follow these latest instructions on exercises, 
massage, and other bust methods—and soon your contours become the focal center of 
all men’s eyes. For what man can resist the appeal of high, firm, and delicately rounded 
contours * * * such as you soon acquire * * * the lovely bust lines that 
attract men everywhere. 
Amazing Lifetime Results 
There is absolutely nothing like this complete guide to bust culture. N othing to 
compare with it in making unattractive busts, whatever their type, appear most 
charming and irresistible. If you long for that enticing contour which women with 
firm, rounded, shapely busts naturally possess, you should follow this expert guidance 
on diets, creams and lotions, brassieres * * * plus simplified full-page illustrations 
which personify your individual type. Turn your defects into permanent assets at 
once. Adopt these latest methods without delay * * * and you will appear more — 
alluring to all men and more desirable than ever. 
(Commission Exhibit No. 11) 


Par. 4. Through the use of these advertisements, and others similar 
thereto, respondent has represented that by following the directions in his 
book the size, shape, and physical conformation of women’s breasts can 
be changed; that flat, sagging, or undeveloped breasts can be developed so 
that the bustline will be made to appear full, firm, and shapely; that a 
pendulous bust can be rounded into high, shapely, and youthful loveliness; 
and that an unattractive bustline can be converted into well rounded, 
alluring contours. 

While the specific word “‘breasts”’ does not appear in respondent’s ad- 
vertisements, there can be no doubt that the advertisements do in fact 
relate to the breasts and would be so understood by the public. The testi- 
mony establishes that the terms “breasts” and ‘‘bust”’ are used inter- 
changeably by the public and such usage is recognized by respondent’s 
book. On page fourteen the book, while criticizing such usage, states that 
““* * * the terms breast, bosom and bust are frequently employed 
interchangeably as if they were entirely synonymous.” 

Par. 5. In addition to chapters dealing with such general subjects as 
the physiology and natural development of the breasts, and diseases and 
deformities of the breasts, the book also contains a number of chapters giv- 
ing directions with respect to exercise, diet, posture, massage, the proper 
selection and fitting of brassieres, etc. These are the methods which are 
represented by respondent in his advertisements as being capable of im- 
proving the breasts. 

The Commission finds-from the evidence that respondent’s advertise- 
ments are erroneous and misleading. No significant change in the size, 
shape, or physical conformation of the breasts can be effected by following 
the directions set forth in respondent’s book. Flat, sagging, or undevel- 
oped breasts cannot be developed by such methods. A pendulous bust 
cannot be rounded into high, shapely, or youthful loveliness by following 
the directions in respondent’s book, nor can an unattractive bustline be 
converted into well rounded, alluring contours. In those cases where the 
lack of attractiveness of the bustline is due to improper posture or the 
failure to wear a properly selected and fitted brassiere, the appearance of 


324 _ FEDERAL TRADE COMMISSION DECISIONS 
Order 41 F. T. C. 


the bustline may be improved by following the directions in respondents 
book as to posture and the use of brassieres, but this is a matter of ex- 
ternal effect only. It involves no change in the breasts themselves. 

Par. 6. The use by respondent of the erroneous and misleading adver- 
tisements herein referred to has the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public with respect to the 
results which may be accomplished by following the directions in respond- 
ent’s book, and the tendency and capacity to cause such portion of the 
public to purchase substantial quantities of such book as a result of the 
erroneous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to the 
prejudice of the public and constitute unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of the respondent, tes- 
timony and other evidence taken before a trial examiner of the Commis- 
sion theretofore duly designated by it, report of the trial examiner and the 
exceptions thereto, and briefs in support of and in opposition to the com- 
plaint (oral argument not having been requested); and the Commission 
having made its findings as to the facts and its conclusion that the respond- 
ent has violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Benjamin H. Levine, individually and 
trading under the name Harvest House, or trading under any other name, 
and his agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, and 
distribution in commerce, as ‘“‘commerce’”’ is defined in the Federal Trade 
Commission Act, of respondent’s book entitled ‘‘The Complete Guide to 
Bust Culture,” do forthwith cease and desist from disseminating any ad- 
vertisement or advertising material which represents, directly or by im- 
plication, that by following the directions in said book: ; 

1. Any significant change in the size, shape, or physical conformation 
of women’s breasts can be effected; 

2. Flat, sagging, or undeveloped breasts can be developed; 

3. A pendulous bust can be rounded into high, shapely, or youthful 
loveliness; 

4, An unattractive bustline can be converted into well rounded, alluring 
contours. 

Provided however, That this order shall not prohibit respondent from 
representing that in those cases where the lack of attractiveness of the 
bustline is due to improper posture or the failure to wear a properly se- 
lected and fitted brassiere, the appearance of the bustline may be im- 
proved by following the directions in said book as to posture and the use 
of brassieres. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in writing 


setting forth in detail the manner and form in which he has complied with 
this order. 
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RUCKER’S IMPERIAL BREEDING FARM, INC., ET AL. 
MODIFIED CEASE AND DESIST ORDER 


Docket 5117. Order, November 28, 1945 


Modified order in proceeding in question, in which original order issued on October 21, 
1944, 39 F.T.C. 386, making prohibitions of said original order requiring respond- 
ents, in connection with offer, etc. of baby chicks or other poultry, to cease repre- 
senting that they are R.O.P. poultry breeders or that they operate a poultry plant 
under the supervision of an official State agency supervising United States Record 
of Performance Work; etc. as below set forth; subject to the proviso that said or- 
der’s various provisions shall not be construed as prohibiting representations that 
respondents’ baby chicks are R.O.P. sired when such chicks have actually been 
sired by males which have been officially banded with U.S. R.O.P. sealed and 
numbered official leg bands and duly registered as such; or representations that the 
flocks supplying the eggs from which the baby chicks are hatched are headed by 
R.O.P. males when the flocks concerning which such representations are made are 
segregated and headed by such officially banded R.O.P. males; provided, however, 
that such representations are not made in such manner as to represent, directly or 
by implication, that the baby chicks so offered for sale are U.S. R.O.P chicks, or 
that the respondents are participants in the National Poultry Improvement Plan. 


Before Mr. Randolph Preston, trial examiner. 

Mr. Jesse D. Kash for the Commission. 

Rice, Miller & Hyatt and Mr. V. EL. Phillips, of Kansas City, Kans., and 
Mr. James R. Quinn, of Chicago, Ill., for respondents. 


Mopiriep ORDER TO CEASE AND DEsISstT 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answers of the respondents, 
and a stipulation as to the facts entered into upon the record, which stip- 
ulation provided, among other things, that, without further evidence or 
other intervening procedure, the Commission might proceed upon the 
facts as stipulated to make its report, stating its findings as to the facts 
and its conclusions based thereon and enter its order disposing of the pro- 
ceeding, the Commission, on October 21, 1944, made its findings as to the 
facts and its conclusion that respondents had violated the provisions of 
the Federal Trade Commission Act and issued its order to cease and desist. 
Thereafter, on November 3, 1944, the respondents filed s motion to mod- 
ify the findings as to the facts, conclusion and order to cease and desist, and 
the Commission, having considered said motion and the record and being 
of the opinion that a modified order to cease and desist should be issued, 
on December 21, 1944, issued its modified order to cease and desist. 

On October 31, 1945, Richard P. Whiteley, Assistant Chief Counsel of 
the Commission, and James R. Quinn, counsel for the respondents, exe- 
cuted a stipulation whereby it was agreed that said order to cease and de- 
sist issued in this proceeding on December 21, 1944, without notice or 
hearing, might be modified in the respects set out in said stipulation. The 
Commission havinz culy considered said stipulation and the record herein, 
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and being of the opinion that a modified order to cease and desist should 
be issued in said cause, issues this its modified order to cease and desist. 

It is ordered, That the respondent Rucker’s Imperial Breeding Farm, 
Inc., a corporation, and its officers, and respondent Ross R. Salmon, an 
individual, and their respective representatives, agents, and employees, 
directly or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of baby chicks or other poultry in 
commerce as “commerce’’ is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

“1. Representing that respondents are R. O. P. poultry breeders or that 
they operate a poultry plant under the supervision of an official State 
agency supervising United States Record of Performance Work; or in any 
other manner misrepresenting the egg-production record of respondents’ 
{ocks or the extent of supervisions maintained over said flocks. 

2. Representing that baby chicks hatched from eggs produced on farms 
other than those owned and controlled by the respondents were hatched 
from eggs produced at the hatcheries operated by the respondents. 

_ 3. Representing that any number of chicks will be delivered free, when 
such delivery is contingent upon the purchase of other chicks from the 
responcents. 

4. Representing that a certain number of chicks will be supplied with 
the purchase of a stated number of chicks unless the additional chicks so 
specified are actually delivered or authority to substitute is obtained from 
the purchaser prior to delivery. 

5. Representing that respondents are making a special offer to a lim- 
ited number of prospective purchasers for advertising or display purposes 
or otherwise, when such offer is made available to purchasers generally, 
without restriction as to number or location. 

It ts further ordered, That this order shall not be construed as prohibiting 
representations that respondents’ baby chicks are R.O.P. sired when such 
chicks have actually been sired by males which have been officially banded 
with U.S. R. O. P. sealed and numbered official leg bands and duly reg- 
istered as such; or representations that the flocks supplying the eggs from 
which the baby chicks are hatched are headed by R. O. P. males when the 
flocks concerning which such representations are made are segregated and 
headed by such officially banded R. O. P. males; provided, however, that 
such representations are not made in such a manner as to represent, di- 
rectly or by implication, that the baby chicks so offered for sale are 
U.S. R. O. P. chicks, or that the respondents are participants in the Na- 
tional Poultry Improvement Plan. 

It ts further ordered, That the complaint herein be, and the same hereby 
is, dismissed as to respondents Famous Poultry Farms, Inc., a corporation, 
and Hillview Poultry Farms, Inc., a corporation. 

It 1s further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have com- 
plied with this order. 
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GEORGE W. COUGHLAN TRADING AS NATIONAL 
ELECTRIC MANUFACTURERS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26 1914 


Docket 5192. Complaint, July 18, 1944—Decision, Nov. 28, 1945 


Where an individual engaged in competitive interstate sale and distribution of flexible 
shafting for the remote control of valves in ships and naval vessels — 

(a) Represented through statements in circulars, pamphlets and other advertising 
material, that such use of flexible shafting was originated, designed and developéd 
by him and his engineers; and : 

(6) In furtherance of such representations and for the purpose of indicating the skill 
and knowledge of himself and his employees, used drawings of flexible shafting and 
its component parts which were so presented as to represent that such drawings 
were the originals of, or reproductions of, drawings made by him or by his employ- 
ees, and certain of which bore his name with initials of the purported drawer 
thereof, initials of the checker, and date upon which they were purported to have 
been made by his employees; 

When in fact the idea of using flexible shafting for the aforesaid purpose originated with 
a firm of naval architectural and marine engineers, and the Bureau of Ships of the 
Navy Department; the designing of such shafting to make it adaptable for the 
purpose of remote control of valves was developed by the engineers of a manufac- 
turing company in cooperation with them; and the drawings and designs which he 
included in various pamphlets and circulars as original, were in fact tracings and 
copies of the drawings previously prepared and used by the said manufac turing 
company, of which during time involved herein, he had been a sales representative 
and, as such, participant in conferences on the aforesaid matters; 

With the effect of misleading and deceiving purchasers by creating the erroneous belief 
that he originated. designed, and developed flexible shafting for use in the remote 
control of valves in ships and naval vessels, thereby causing a substantial number 
of them to buy his flexible shafting, and unfairly diverting trade in commerce to 
him from his competitors who did not so misrepresent their accomplishments: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and of his competitors. and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and practices 
therein. 


Before Mr. Webster Ballinger, trial examiner. 
Mr. John York for the Commission. 
Mr. John .:. Blake, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that George W. Coughlan, an individual 
trading as National Electric Manufacturers Company, hereinafter re- 
ferred to as respondent, has violated the provisions of the said act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
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would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: : oa hot 
~ Paracrapu 1. Respondent, George W. Coughlan, is an individual trad- 
ing and doing business under the name and style of National Electric 
Manufacturers Company and having his office and principal place of busi- 
ness at 60 East 42d Street, in the city and State of New York. 

Par. 2. Respondent is now, and for more than one year last past has 
been, engaged in the assembly of flexible shafting for the remote control of 
valves in ships and naval vessels and in its sale and distribution to pur- 
chasers and users thereof located in the various States of the United States 
and in the District of Columbia. Such flexible shafting extends from the 
valve to be controlled to the point from which it is desired to control it and 
consists principally of a metal core made of steel wires wound and ar- 
ranged in the form of a cable, enclosed and operating within a flexible 
metal tube or case, together with fittings and attachments for connecting 
the device to the valve, for supporting and holding it in place, for anchor- 
ing it at the point of remote control and for operating the device manually. 

- When force is applied to the core in a twisting or rotating motion, at the 
point of remote control, such force is transmitted along the core to the 
valve, thus opening, closing, or otherwise controlling it. Where appro- 
priate for the control of the particular valve, gears are provided to change 
the operating speed of the device and ‘‘stu ‘iaing boxes”’ are provided where 
flexible shafting passes through decks or bulkheads and water tightness 
or air pressure is a factor. 

Respondent causes and has caused said flexible shaftin,, and its separate 
parts, when so sold, to be transported from his principal place of business 
in New York City to the receiving points and places of installation of the 
purchasers and users thereof in the various States of the United . tates 
other than the State of New York, and in the District of Colu nbia. There 
is now, and has been for more than one year last past, a course of trade and 
commerce by said respondent in such flexible shaftin= and the separate 
parts thereof between and among the States of the United _tates and in 
the District of Columbia. In the course and conduct of his business re- 
spondent is, and was at all times herein referred to, in substantial competi- 
tion with corporations, individuals, firms and partnerships likewise en- 
gaged in the sale and distribution of said flexible shafting and separate 
parts in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. Respondent, in the course and conduct of his business, as afore- 
said, solicits the purchase of said flexible shafting and separate parts by 
means of leaflets, circulars, booklets and other advertising material which 
are disseminated throughout the various States of the United States and 
in the District of Columbia. In all of said advertising material respondent 
seeks and has sought to induce the purchase of his flexible shafting and the 
papeate parts thereof by representing and implying in substance as fol- 
ows: 

_ (1) That respondent and his engineers alone are responsible for desizn- 
ing and developing flexible shafting for the remote control of valves on 
ships and naval vessels and for adapting it to such purpose. 

(2) That respondent manufactures the flexible shafting so designed, 
developed and adapted by him and his engineers; and the same has been 
sa to and is used extensively by shi; builders throughout the United 

ates. 
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(3) That the drawings of flexible shafting contained in respondent’s 
booklet entitled ‘““Nemco emote Control Flexible Shaft Data” and the 
instructions contained in respondent’s booklet entitled ‘Instructions in 
the Use of Flexible Shafting for Remote Control” are the original work 
and cor 1position of respondent and his engineers, and indicate their skill 
and knowledge with respect to designing, developing and adapting flexible 
pare to the remote control of said valves and concerninz its installation 
and use. 

Par. 4. In truth and in fact, the foregoing representations and impli- 
cations made by respondent are false, deceptive, and misleading in the 
following respects: 

(1) Neither respondent nor his alleged engineers designed or developed 
flexible shafting for the remote control of valves on ships and naval ves- 
sels, or adapted it to such purpose, but the same was the work of engineers 
of Stow Manufacturing Company, officers and employees of the United | 
States Navy, Gibbs & Cox, naval architects, and in minor part of respond- 
ent. The only work done by respondent or his employees in said designing, 
developing, and adapting flexible shafting to this purpose was such as is 
incident to acting as sales agent for Stow Manufacturing Company. 

(2) The flexible shafting for this purpose, sold by respondent, was not 
designed, developed, or adapted by him or by engineers in his employ, but 
was designed, developed, and adapted by the persons, firms, and corpora- 
tions above named. Likewise the flexible shaftinz sold by respondent was 
not and is not manufactured by him or his employees but the same was and 
es manufactured by others and is assembled by respondent and his em- 
ployees. 

(3) The drawings of flexible shafting contained in respondent’s booklet 
entitled ““Nemco Remote Control Flexible Shaft Data” and the instruc- 
tions contained in respondent’s booklet entitled “Instructions in the Use 
of Flexible Shafting for Remote Control” are not the original work or com- 
yosition of respondent, or of anyone employed by him, but they were cop- 
ied extensively by respondent from original drawings and instructions 
prepared by Stow Manufacturing Company and hence do not properly 
represent or indicate the skill and knowledge of respondent and his em- 
ployees concerning the subject matter. 

Par. 5. The aforesaid representations and implications made by re- 
spondent have the capacity and tendency to, and do, mislead and deceive 
purchasers and prospective purchasers of respondent’s flexible shafting by 
creating the erroneous and mistaken belief that said representations and 
implications are true; and cause a substantial number of such purchasers 
and prospective purchasers, acting on such erroneous and mistaken belief, 
to buy said flexible shafting of respondent and its separate parts, thereby 
unfairl: diverting trade in said commerce to respondent from his competi- 
tors who do not misrepresent their accomplishments in designing and 
developing new products, or in adapting them to new uses, and who do not 
misrepresent their skill and knowledge concerning the subject matter, or 
the source of 12anufacture of their products. By such representations and 
implications respondent is doing and has done serious injury to substantial 
competition in said commerce. 

Par. 6. The aforesaid acts and practices of respondent, as herein al- 
leged, are all to the prejudice and injury of the public and respondent’s 
competitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 


Federal Trade Commission on July 18, 1944, issued and subsequently 
served its complaint in this proceeding upon the respondent, George W. 
Coughlan, trading as National Electric Manufacturers Company, charging 
him with the use of unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of the an- 
swer of the respondent thereto, testimony and other evidence in support 
of, and in opposition to, the allegations of said complaint were taken before 
a trial examiner of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, this proceeding regularly came on 
for final hearing before the Commission upon said complaint, answer 
thereto, testimony and other evidence, report of the trial examiner upon 
the evidence and exceptions filed thereto, and briefs filed in support of the 
complaint and in opposition thereto (oral argument not having been re- 
quested); and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrapH 1. Respondent, George W. Coughlan, is an individual 
trading and doing business under the name and style of National l-lectric 
Manufacturers Company and having his office and principal place of 
business at 60 East 42nd Street, in the city and State of New York. 

Par. 2. For several years prior to the filing of the complaint herein the 
respondent has been engaged in the sale and distribution of flexible shaft- 
ing for the remote control of valves in ships and naval vessels in commerce 
among and between the various States of the United States and in the 
District of Columbia. Such flexible shafting extends from the vajve to 
be controlled to the point from which it is desired to control such ‘valve. 
When force is applied to the shafting in a twisting or rotating motion at 
the point of remote control, such force is transmitted along the shafting to 
the valve, thus opening, closing, or otherwise controlling it. 

Respondent caused said flexible shafting and its separate parts, when 
sold, to be transported from his principal place of business in New York 
City to the receiving points and places of installation of the purchasers 
and users thereof in the various States of the United States other than the 
State of New York. During the times mentioned herein the respondent 
has maintained a course of trade in commerce in such flexible shafting and 
the separate parts thereof between and among the States of the United 
States and in the District of Columbia. In the course and conduct of his 
said business respondent has been engaged in competition with other indi- 
viduals and with corporations, firms, and partnerships engaged in the sale 
and distribution of said flexible shafting and separate parts in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of his business and for the purpose 
of inducing the purchase of his flexible shafting, the respondent has repre- 
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sented that the use of flexible shafting in the remote control of valves in 
ships and naval vessels was originated, designed, and developed by the 
respondent and his engineers. Such representations were made in circu- 
lars, pamphlets, and other advertising material, which were disseminated 
by the respondent to purchasers and prospective purchasers located in 
various States of the United States. ; 
_Among and typical of such representations contained in respondents 
circulars, pamphlets, and other advertising material are the following: 


FLEXIBLE SHAFTS FOR REMOTE CONTROL—Were developed by Na- 
tional Electric Mfrs. Co. Engineers as a substitute for hydraulic and reach rod remote 
control of vital valves * * * 

NATIONAL ELECTRIC MFRS. CO. ENGINEERS pioneered in the devel- 
opment of this special type of flexible shafting that is now being used generally on com- 
bat and non-combat ships, with considerable saving in cost, weight, and man hours of 
installation time, etc. 


In furtherance of such representations and for the purpose of indicating 
the skill and knowledge of the respondent and his employees with respect 
to the designing, developing, and adapting of flexible shafting to the re- 
mote control of valves on naval vessels and concerning its installation and 
use, the respondent has used drawings of flexible shafting and its com- 
ponent parts which are so presented as to represent that such drawings are 
the originals of, or reproductions of, drawings made by the respondent or 
by his employees. Certain of such drawings bear the name of the respond- 
ent with initials of the purported drawer thereof, initials of the checker 
of such drawing, and date upon which such drawings were purported to 
have been made by employees of the respondent. 

Par. 4. The Commission finds that the respondent did not originate, 
design, or develop flexible shafting for use in the remote control of valves 
in ships and naval vessels but that the idea of using flexible shafting for 
such purpose originated with representatives of Gibbs & Cox, Inc., naval 
architectural and marine engineers, and representatives of the Lureau of 
Ships of the Navy Department. The designing of such shafting to make 
it adaptable for the purpose of remote control of valves was developed by 
the engineers of Stow Manufacturing Co. of Binghamton, N. Y., in cooper- 
ation with the technical staff of Gibbs & Cox, Inc., and the Navy Depart- 
ment. 

The plan of using flexible shafting for the remote control of valves in 
ships and naval vessels in place of stiff operating gears was an innovation, 
the idea for which was first developed by representatives of Gibbs & Cox, 
Inc., and the Bureau of Ships. As a result of conferences with reference to 
overcoming the difficulties due to stiff operating gears on ships when move- 
ment of decks or bulkheads resulted from shifting loads or combat damage, 
it was decided to determine the feasibility of flexible shafting for the re- 
mote control of valves. 

The Stow Manufacturing Co. was contacted as a possible source of man- 
ufacture, and this company placed the matter in the hands of its engineer- 
ing department, with the result that a sample flexible shafting was made 
and submitted to the Navy Department for testing. After such flexible 
shafting was tested and adopted by the Navy Department as regular 
equipment, drawings were prepared by the Stow Manufacturing Co. in 
order to have working drawings available for the shop from which to man- 
ufacture the component parts of the shafting. 
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The flexible shafting as adopted by the Navy Department as regular 
equipment consisted of a flexible metal core made of steel wires wound 
and arranged in the form of a cable enclosed and operating within a flexible 
metal tube or case, together with fittings and attachments for supporting 
and connecting the device to the valve and remote control point and for 

‘ operating the device manually. At the request of the Bureau of Ships and 
with the collaboration of Gibbs & Cox, Inc., the Stow Manufacturing Co. 
designed a quick disconnect terminal for attachment at each end of the 
flexible shafting. 

During the time that this flexible shafting was being developed for use 
on ships and naval vessels, the respondent was a sales representative for 
Stow Manufacturing Co. and, as such, participated in a number of the con- 
ferences, but the technical matters of development and construction were 
handled by the engineering department of Stow Manufacturing Co. -in 


cooperation with the technical staff of Gibbs “; Cox, Inc., and the Navy ~ 


Department. For a period of time after the flexible shafting so designed 
was adopted by the Navy Department as regular equipment, respondent 
continued to act as sales representative for Stow Manufacturing Co. Later, 
however, the respondent discontinued his connection with said company, 
obtained the services of. another manufacturer to supply the metal core, 
and proceeded to sell flexible shafting of the same design for his own ac- 
count. and to accept bids for furnishing such flexible shafting in the con- 
struction of naval vessels in competition with Stow Manufacturing Co. 
and other suppliers of such equipment. 

In connection with the offering for sale and sale of flexible shafting for 
the remote control of valves in ships and naval vessels, the respondent pub- 
lished various pamphlets and circulars describing such flexible shafting 
and its component parts. The drawings and designs included in such cir- 
culars as being original drawings made by the respondent or by engineers 
or draftsmen in his employ were, in fact, tracings and copies of the draw- 
ings previously prepared and used by the Stow Manufacturing Co. 

Par. 5. The aforesaid representations made by respondent have the 
capacity and tendency to, and did, mislead and deceive purchasers and 
prospective purchasers of respondent’s f'exible shafting by creating the 
erroneous and mistaken belief that respondent originated, designed, and 
developed flexible shafting for use in the rernote control of valves in ships 
and naval vessels, and caused a substantial number of such purchasers and 


prospective purchasers, acting on such erroneous and mistaken belief, to — 


buy such flexible shafting of respondent, thereby unfairly diverting trade 
in said commerce to respondent from his competitors who co not misrepre- 
sent their accomplishments in designing and developing new products or 
in adapting then. to new uses. 


CONCLUSION 


The acts and practices of the respondent as herein found are all to the 
prejudice and injury of the public and of respondent’s competitors and 
constitute unfair methods of competition in commerce and unfair and de- 
ceptive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, answer of the respondent, testi- 
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mony and other evidence in support of the complaint and in opposition 
thereto taken before a trial examiner of the Commission theretofore duly 
designated by it, report of the trial examiner upon the evidence and ex- 
ceptions filed thereto, and briefs filed in support of the complaint and in 
opposition thereto; and the Commission having made its findings as to 
the facts and its conclusion that the respondent has violated the provisions 
of the Federal Trade Commission Act. 

It 1s ordered, That the respondent, George W. Coughlan, an individual, 
doing business under the trade name of National Electric Manufacturers 
Company or doing business under any other name, and his representatives, 
agents, and employees, directly or through any corporate or other device 
in connection with the offering for sale, sale, and distribution of fiexible 
shafting or any similar product in commerce as ‘‘commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist from: 

1. Representing, directly or by implication, that the use of flexible 
shafting in the remote control of valves in ships and naval vessels was 
originated, designed, or developed by the respondent or by persons em- 
ployed by him. 

2. The use of drawing or reproductions of drawings of flexible shafting 
or of any of its component parts or accessories in circulars, pamphlets, or 
other advertising material in such a manner as to indicate or imply to 
purchasers or prospective purchasers that such drawings or the originals 
thereof were made by the respondent or by persons in his employ, when, in 
fact, such drawings have been traced, copied, or reproduced from drawings 
made by his competitors or by persons not connected with the respondent. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in writing, 
setting forth in detail the manner and form in which he has complied with 
this order. 
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REJUVENE MANUFACTURING CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION ~ 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT 26, 1914 


Docket 5855. Complaint, July 18, 1945—Decision, Nov. 28, 1945 


Where two individuals engaged in the compounding and interstate sale and distribution 
of a cosmetic preparation designated ‘‘Rejuvene”’— 

(a) Falsely represented, directly and by implication, through statements in advertising 
thereof, that by the use of said preparation lines, wrinkles, moles, and blackheads 
would be removed from the skin; that the skin would be rendered taut and smooth, 
and a youthful appearance and the original facial contour restored; and that such 
effects were permanent; and 

(b) ¥alsely represented, directly and by implication, through the use of the word “‘Re- 
juvene”’ in their trade name and as the name of said product, that said preparation 
possessed qualities which would rejuvenate the skin of persons of advancing years 
and restore to such skin the qualities and appearance of youth; 

With effect of misleading and deceiving a substantial portion of the purchasing public 
into the erroneous belief that said representations were true, and into the purchase 

_ of substantial quantities of their said product because of such belief: 

Held, That said acts and practices, under the circumstances set forth, were all to the 
prejudice of the public, and constituted unfair and deceptive acts and practices in 
commerce. 


Mr. Randolph W. Branch for the Commission. 
Mr. Crozier C, Culp, of Oakland, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade Com- 
mission having reason to believe that James Lloyd Cayne, also known as 
James Lloyd Cayce, and Herbert W. Cayne, also known as Herbert W. 
Cayce, individually and as partners trading under the name Rejuvene 
Manufacturing Co., hereinafter referred to as respondents, have violated 
the provisions of the said act, and it appearing to the Commission that a 
proceeding in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParaGraPH 1. Respondents James Lloyd Cayne and Herbert W. Cayne, 
are individuals, trading as partners under the name Rejuvene Manufac- 
turing Co., and having a principal place of business at 2511 Prince Street, 
Berkeley, Calif. Respondents are now, and have been for more than two 
years last past, engaged in the business of compounding and selling “‘ Reju- 
ene ” a cosmetic preparation as defined in the Federal Trade Commission 

ct. 

Respondents cause said preparation, when sold, to be transported from 
their aforesaid place of business in the State of California to purchasers 
thereof located in various other States of the United States and in the I is- 
trict of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained, a course of trade in said preparation in commerce 
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between and among the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of their said business, respondents 
have disseminated and are now disseminating, and have caused and are 
now causing the dissemination of, false advertisements concerning said 
“‘Rejuvene” by the United States mails and by other means in commerce, 
as “commerce” is defined in the Federal Trade Commission Act; and 
respondents have also disseminated, and are now disseminating, and have 
caused and are now causing the dissemination of, false advertisements con- 
cerning said “‘Rejuvene” by various means for the purpose of inducing, 
and which are likely to induce, directly or indirectly, the purchase of said 
product in commerce, as “commerce’’ is defined in the Federal Trade 
Commission Act. 

Among and typical of the false, misleading, and deceptive statements 
and representations contained in said advertisements disseminated and 
caused to be disseminated as aforesaid by the United States mails and by 
other means in commerce are the following: 


75 YEARS OLD 
AND NOT A WRINKLE 

See what REJUVENE will do for you. No massage—no peeling—no plasters. RE- 
JUVENE has been on the market for years. It has been used successfully by famous 
actresses of the stage and screen. 

One application of REJUVENE will convince you that wrinkles may be removed 
One week’s treatment will assure you of its lasting effect. 

Don’t risk expensive surgical face lifting, but use the safe, inexpensive REJUVENE 
treatment that gives you a face lifting that will restore the most youthful appearance of 
the skin. 

REJUVENE is not a cream, not a clay, nota mask. It isa liquid that restores the 
contour of the face permanently. 

Within ten minutes after you first apply REJUVENE to your face, you can see and 
feel the effect on the skin. 

The skin becomes smooth and taut and the contour will be restored. 

For the young people REJUVENE gives the most natural, clear and beautiful com- 
plexion, removes moles and blackheads. 

Men can use it too. After the complete treatment, keep on hand a bottle of RE- 
JUVENE to discourage the return of vanished lines. 


Par. 3. Through the use of the aforesaid statements and claims herein- 
above set forth, and others similar thereto not specifically set out herein, 
all of which purport to be descriptive of the cosmetic properties of “‘Re- 
juvene’’ respondents have represented, directly and by implication, that 
by the use of said preparation lines, wrinkles, moles, and blackheads will 
be removed from the skin which will be rendered taut and smooth and a 
youthful appearance and the original facial contour restored, and that 
such effects are permanent. 

Through the use of the word “Rejuvene”’ as a part of their trade name 
and as the name of the said product, respondents have represented, di- 
rectly and by implication,-that said preparation possesses qualities which 
will rejuvenate the skins of persons of advancing years and restore to such 
skins the qualities and appearance of youth. 

Par. 4. The foregoing representations and claims are false and mis- 
leading. In truth and in fact ‘“Rejuvene,” used as directed, will not re- 
move lines, wrinkles, moles or blackheads from the skin of the face. It will 
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not tighten or restore a youthful appearance to the skin or affect the facial _ 


contour temporarily or permanently. The only effect of the product is to 
partially fill facial wrinkles or creases while it remains on the face. 


The use of the word “Rejuvene” as set forth above is false and mislead- 


ing in that said product is not a rejuvenating preparation and will not 
rejuvenate or restore the qualities and appearance of the skin of youth to 
the skins of persons of advancing years. 

Par. 5. The use by respondents of the foregoing false, deceptive and 
misleading statements and representations with respect to their said “‘Re- 
juvene’’ has had, and now has, the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said statements and representations are 
true, and into the purchase of substantial quantities of respondents’ said 
product because of such erroneous and mistaken belief. 

Par. 6. The aforesaid acts and practices of respondents, as herein al- 
leged, are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on July 18, 1945, issued and thereafter served 
its complaint in this proceeding upon respondents, James Lloyd Cayne 
and Herbert W. Cayne, as individuals and as partners trading under the 
name Rejuvene Manufacturing Co., charging them with the use of unfair 
and deceptive acts and practices in commerce in violation of the provisions 
of said act. On September 10, 1945, respondents filed their answer, in 
which answer they admitted all the material allegations of fact set forth 
in said complaint and waived all intervening procedure and further hear- 
ing as to said facts. Thereafter the proceeding regularly came on for final 
hearing before the Commission on the said complaint and the answer 
thereto, and the Commission, having duly considered the matter, and be- 
ing now fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGRAPH 1. The respondents, James Lloyd Cayne and Herbert W. — 


Cayne, are individuals, trading as partners under the name Rejuvene 
Manufacturing Co., and having a principal place of business at 2511 Prince 
Street, Berkeley, Calif. Respondents are now, and have been for more 
than two years last past, engaged in the business of compounding and 
selling ‘‘ Rejuvene,” a cosmetic preparation as defined in the Federal Trade 
Commission Act. 

Respondents cause said preparation, when sold, to be transported from 
their aforesaid place of business in the State of California to purchasers 
thereof located in various other States of the United States and in the Dis- 
trict of Columbia. Respondents maintain, and at all times mentioned 
herein have maintained, a course of trade in said preparation in commerce 

| between and among the various Ctates of the United States and in the Dis- 
trict of Columbia, o 


Ta 
a 
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Par. 2. In the course and conduct of their said business, respondents 
have disseminated and have caused the dissemination of false advertise- 
ments concerning said “‘Rejuvene” by the United States mails and by 
other means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act; and respondents have also disseminated, and have 
caused the dissemination of, false advertisements concerning said “‘Re- 
juvene” by various means for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of said product in 
ee ai as ‘‘commerce”’ is defined in the Federal Trade Commission 

et. 

Among and typical of the false, misleading, and deceptive statements 
and representations contained in said advertisements disseminated and 
caused to be disseminated as aforesaid by the United States mails and by 
other means in commerce are the following: 


75 YEARS OLD AND NOT A WRINKLE 

See what REJUVENE will do for you. No massage—no peeling—no plasters. Re- 
juvene has been on the market for years. It has been used successfully by famous ~ 
actresses of the stage and screen. 

One application of REJUVENE will convince you that wrinkles may be removed. 
One week’s treatment will assure you of its lasting effect. 

Don’t risk expensive surgical face lifting, but use the safe, inexpensive REJUVENE 
treatment that gives you a face lifting that will restore the most youthful appearance 
of the skin. 

REJUVENE is not a cream, not a clay, nota mask. It is a liquid that restores the 
contour of the face permanently. 

Within ten minutes after you first apply REJUVENE to your face, you can see and 
feel the effect on the skin 

The skin becomes smooth and taut and the contour will be restored. 

For the young people REJUVENE gives the most natural, clear and beautiful com- 
plexion, removes moles and blackheads. 

Men can use it too. After the complete treatment keep on hand a bottle of RE- 
JUVENE to discourage the return of vanished lines. 


Par. 3. Through the use of the aforesaid statements and claims herein— 
above set forth, and others similar thereto not specifically set out herein, 
all of which purport to be descriptive of the cosmetic properties of ‘‘Re- 
juvene,” respondents have represented, directly and by implication, that 
by the use of said preparation lines, wrinkles, moles and blackheads will 
be removed from the skin, which will be rendered taut and smooth and a, 
youthful appearance and the original facial contour restored, and that such 
effects are permanent. 

Through the use of the word “Rejuvene”’ as a part of their trade name 
and as the name of the said product, respondents have represented, di- 
rectly and by implication, that said preparation possesses qualities which 
will rejuvenate the skin of persons of advancing years anc restore to such 
skin the qualities anc appearance of youth. 

Par. 4. The foregoing representations and claims are false and mis- 
leading. In truth and in fact “Rejuvene,”’ used as directed, will not re- 
move lines, wrinkles, moles, or blackheads from the skin. It will not 
tighten or restore a youthful appearance to the skin or affect the facial con- 
tour temporarily or permanently. The only effect of the product is to 
partially fill facial wrinkles or creases while it remains on the face. ; 

The use of the word “Rejuvene,” as set forth above, is false and mis- 
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leading, in that said product is not a rejuvenating preparation and will not 
rejuvenate or restore the qualities and appearance of youth to the skin of 
persons of advancing years. 

Par. 5. The use by respondents of the foregoing false, deceptive and 
misleading statements and representations with respect to their said 
product has had, and now has, the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that said statements and representa- 
tions are true, and into the purchase of substantial quantities of respond- 
ents’ said product because of such erroneous and mistaken belief. 


CONCLUSION 


The acts and practices of respondents, as herein found, are all to the 
prejudice of the public, and constitute unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of respondents, in 
which answer respondents admit all the material allegations of fact set 
forth in-said complaint, and state that they waive all intervening proce- 
dure and further hearing as to said facts, and the Commission having made 
its findings as to the facts and its conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, James Lloyd Cayne and Herbert 
W. Cayne, and their representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, or distribution of respondents’ product heretofore designated 
by the name ‘Rejuvene,” or any other product of substantially similar 
composition or possessing substantially similar properties, do forthwith 
cease and desist from directly or indirectly: 

1. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or by any means in commerce, as “‘com- 
merce’’ is defined in the Federal Trade Commission Act, which advertise- 
ment represents, directly or by implication: 

That said product will remove lines, wrinkles, moles, or blackheads from 
the skin, tighten the skin, restore a youthful appearance to the skin, 
or affect the facial contour. 

2. Disseminating or causing to be disseminated any advertisement by 
any means for the purpose of inducing, or which is likely to induce, di- 
rectly or indirectly, the purchase in commerce, as ‘‘commerce”’ is defined 
in the Federal Trade Commission Act, of said product, which advertise- 
oo any of the representations prohibited in paragraph 1 

ereof, ' 

It 1s further ordered, That the respondents and their representatives, 
agents, and employees, directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale, or distribution in 
commerce, as ‘‘commerce”’ is defined in the Federal Trade Commission 
Act, of said product, or any other product of substantially similar com- 
position or possessing substantially similar properties, do forthwith cease 
and desist from: 
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Using the word “Rejuvene,” or any other word of similar import, as a 
part of respondents’ trade name, or to designate, describe, or refer to 
_ respondents’ product; or otherwise representing, directly or by implica- 
tion, that said product will rejuvenate the skin. 

It ts further ordered, That the respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which they have com- 
plied with this order. 
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In tHe MATTER OF 


KORET, INC. 


COMPLAINT FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26. 1914 


Docket 4848. Complaint, Oct. 15, 1942—Decision, Nov. 80, 1945 


Where a corporation engaged in the manufacture and interstate sale and distribution 
of ladies handbags made in whole or in part of calfskin leather— 

(a) Made use, in furtherance of representations that its said products were composed 
in whole or in part of the skin of the antelope, of the trade name “ Korantelope”’ 
for said handbags and displayed said name upon the lining thereof, along with the 
confusing and contradictory legend in smaller type ‘‘ Non-Crockable black suede 
ealf,” and used it also in window and counter display cards and other advertising 
material shaped to resemble an antelope, and in advertisements generally; and 

(b) Made use, as aforesaid, of depictions and cuts of an antelope through placing also 
upon the aforesaid linings a trademark containing an antelope superimposed over 
its own name ‘Koret,” and through use, as above described, of advertising ma- 
terial cut to simulate the animal; 

With the effect of misleading and deceiving a substantial portion of the purchasing 
public into the belief that such handbags were composed in whole or in part of the 
skin of the antelope. and with the capacity and tendency so to do, with result that 
members of the public purchased substantial quantities thereof; and with result of 
placing in the hands of retailers and dealers the means and instrumentality of mis- 
leading and deceiving the purchasing public as aforesaid: 

- Held, That such acts and practices, under the circumstances set forth, were all to the 

prejudice and injury of the public and constituted unfair and deceptive acts and 

practices in commerce. 


As respects the misleading use of the trade name ‘‘Korantelope” to designate and 
describe certain ladies’ handbags composed in whole or in part of calfskin leather, 
the phrase “suede calf” which sometimes accompanied said name, did not serve to 
place purchasers of such products on notice that. despite the use of the coined 
name containing the word “antelope” as a trade name, such articles were actually 
made of calfskin, the use of said phraseology in connection with said word being 
contradictory and merely serving to further confuse members of the purchasing 
public. 


In a proceeding in which the Commission’s complaint challenged as misleading respond- 
ent’s use of the trade name ‘“‘Korantelope”’ as applied to ladies’ handbags com- 
posed in whole or in part of calfskin leather, but made no charge against respond- 
ent’s subsequent change of said trade name to “‘Koretolope,”’ the Commission 
made no finding as to the effect of the term ‘‘Koretolope” when used alone or in 
conjunction with the term ‘“‘black suede calf”’ to designate or describe respondent’s 
products, but was of the opinion and found that the term “Koretolope” when 
used in conjunction with a pictorial representation of an antelope to designate or 
describe a leather product has the capacity to cause purchasers to believe that such 
product was made of antelope instead of calfskin. 


While, as respects respondent’s application of the term “Non-Crockable” to ladies’ 
“suede calf’’ hand bags to represent that the coloring matter in said leather would 
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not come off or rub off, the evidence indicated that if a sufficient amount of pressure 
or friction was placed upon said bags, particularly when wet, they would color or 
smudge articles with which they came in contact, the record did not definitely dis- 
close whether the smudge so caused was due to the rubbing off of the coloring mat- 
ter or the rubbing off of minute particles of the suede, and was not sufficiently con- 
clusive to warrant a finding that the coloring matter would rub off, as charged in 
the complaint. 


Before Mr. W. W. Sheppard, trial examiner. 

Mr. D. C. Daniel for the Commission. 

Stroock & Stroock & Lavan, of New York City, and Hogan & Hartson, 
~ of Washington, D. C., for respondent. 


CoMPLAINT 


_Pursuant to the provisions of the Federal Trade Commission Act, and by 
virtue of the authority vested in it by said act, the Federal Trade Com- 
mission, having reason to believe that Koret, Inc., hereinafter referred to 
as respondent, has violated the provisions of the said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be in 
the interest of the public, hereby issues its complaint, stating its charges in 
that respect as follows: . 

PaRAGRAPH 1. Respondent, Koret, Inc., is a corporation organized and 
existing under the laws of the State of New York, with its office and prin- 
cipal place of business located at 33 East 33rd Street, New York, N. Y. 
‘The respondent has adopted and now uses the term ‘‘ Korantelope” as a 
trade name to designate and describe certain ladies’ handbags and other 
articles made, in whole or in part, of calfskin leather, which it manu- 
factures and sells. 

Respondent causes said proaucts, when soid, to be shipped from its place 
of business in the State of New York to purchasers thereof located in other 
States of the United States and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a course of 
trade in said products in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 2. In the course of its business and for the purpose of inducing the 
sale of its said products respondent has made false, deceptive, and mis- 
leading statements and representations with respect to the character, qual- 
ity, and durability of its handbags. Such representations are made by 
means, among others, of advertisements inserted in newspapers and peri- 
odieals having a general interstate circulation, by window and counter Cis- 
play cards furnished by respondent to retail dealers for use in making sales 
to the public, by circulars and by labels on the handbags. The window 
and counter display cards are shaped to resemble an antelope and the word 
“‘Korantelope”’ in large script letters followed by the phraseology “‘Non- 
Crockable’ Black Suede Calf” in relatively inconspicuous lettering appears 
on a placard partly superimposed upon the figure of the antelope. _ 

The labels for said handbags and the linings thereof have imprinted 
upon them the word “Korantelope” in conspicuous script lettering, and 
the phraseology “‘‘ Non-Crockable’ Suede Calf” in relatively inconspicuous 
lettering. Advertisements appearing in newspapers of general circulation 
have contained the following statement: 


first time seen: KORANTELOPE, the heaven-sent suede that won't crock! To 
Koret’s frankly luxury bags, something wonderful has been added. The prayed-for 
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black suede, that refuses to rub off. From years of patient research, Koret tanners have 
achieved this new finish. Only the finest, choicest skins can be used. Result: with the 
jewel-fine fittings, the radical, lovely designs, you have a purse whose practicability 
matches its elegance. 

Advertising circulars are imprinted with the word “Korantelope” in 
prominent script lettering followed by the phraseology “€€ Non-Crockable’ 
Black Suede Calf” in relatively inconspicuous lettering together with the 
text: 

Koret Introduces 

Korantelope ‘‘non-crockable” black suede calf. For years and years fashion-right 
women have been wearing bags made of so-called ‘‘antelope” or suede: Beau- 
tiful though it was * * * everyone had to accept the fact that the black would 
“crock” * * *~the color would come—off * * * on one’s gloves * * * 
one’sclothes * * * onanything. Everyone hoped that someday, someone, would 
invent a suede that would not ‘‘crock.” After years of research, our tanners achieved 
this miracle * * * by .nventing Korantelope * * * a rich, lustrous deep 
black finish that will not rub off. Made ona finer, more costly skin * * * on calf 
instead of lambskin (as all so-called antelope or suede bags are made of) * * * and 
then only the very best of even these skins are good enough to take this new finish. 
This miracle now achieved, we proudly present the first and only black suede for hand- 
bags that will not rub off * * * KORANTELOPE. 


Par. 3. Respondent’s use of the trade name ‘Korantelope”’ to de- 
scribe and refer to its ladies’ handbags and other leather products has a 
tendency and capacity to mislead and deceive prospective purchasers into 
the mistaken and erroneous belief that.such products are made from an- 
telope leather when in fact they are made from calfskin leather. The 
phraseology ‘Suede Calf’? which sometimes accompanies the name 
““Korantelope” in relatively inconspicuous lettering does not serve to 
place purchasers of such products on notice that despite the use of a coined 
name containing the word “‘antelope”’ as a trade name, such products are 
actually made from calfskin, and the use of the phraseology ‘Suede Calf’’ 
in connection with the word ‘‘ Korantelope”’ merely serves to further con- 
fuse members of the purchasing public as to the character of leather actu- 
ally used in the manufacture of such ladies’ handbags. 

Par. 4. The respondent’s use, in its advertisements and in the other 
ways herein mentioned, of the term ‘“‘non-crockable”’ serves as a represen- 
tation that the coloring matter in said leather will not come off or rub off. 

In truth and in fact, the calfskin used in the manufacture of respond- 
ent’s handbags does not possess fastness of color to crocking. It is crock- 
able, and the color will rub off on gloves, clothes, or other material. The 
dye used will color or smudge articles with which it does come in contact. 

Respondent’s false and deceptive representations also serve to unfairly 
attract the attention of the public to respondent’s advertisements and 
give them a greater force and drawing power to purchasers and prospec- 
tive purchasers than advertisements of respondent’s competitors who man- 
ufacture and sell similar articles but who do not represent the same as non- 
crockable or as possessing a deep black finish that will not rub off, or in any 
other way lead the public into the mistaken belief that their products 
possess the non-crockable qualities or characteristics claimed ‘by re- 
spondent. 

Par. 5. Respondent’s acts and practices as herein set out have also 
placed in the hands of retailers and dealers the means of making and 


mer 
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furthering such false and misleading representations and have enabled such 
retailers and dealers to increase their own sales of respondent’s products so 
designated, described, and represented, thus lessening the market for simi- 
ashe: the nature, quality, and character of which are truthfully 
stated. : 

Par. 6. The use by the respondent of the false and misleading state- 
ments and representations hereinabove set out, in offering for sale and 
selling its products has had and now has the capacity to, and does, mislead 
and deceive a substantial portion of the purchasing and consuming public 
into the erroneous and mistaken belief that such false statements, repre- 
sentations and advertisements are true; that said handbags and similar 
articles manufactured and sold by respondent are actually non-crockable 
and are made from antelope, and to the purchase of substantial quantities 
of respondent’s handbags on account of such mistaken and erroneous be- 
liefs induced as aforesaid. 

Par. 7. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE FacTs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on October 15, 1942, issued and subsequently 
served its complaint in this proceeding upon the respondent, Koret, Inc., a 
corporation, charging it with the use of unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of said act. After the issu- 
ance of said complaint and the filing of respondent’s answer thereto, testi- 
mony and other evidence in support of, and in opposition to, the allega- 
tions of said complaint were taken before a trial examiner of the Com- 
mission theretofore duly designated by it, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before the 
Commission upon said complaint, answer thereto, testimony and other 
evidence, report of the trial examiner upon the evidence and exceptions 
filed thereto, briefs filed in support of the complaint and in opposition 
thereto, and oral argument of counsel; and the Commission, having duly 
considered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its find- 
ings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParaGrapy 1. Respondent, Koret, Inc., is a corporation organized and 
existing under the laws of the State of New York, with its office and prin- 
cipal place of business located at 33 East 33rd Street, New York, N. Y. 
For several years last past respondent has been engaged in the manufacture 
and in the sale and distribution of certain ladies’ handbags made in whole 
or in part of calfskin leather. Respondent causes its said products, when 
sold, to be shipped from its place of business in the State of New York to 
purchasers thereof located in various other States of the United States and 
in the District of Columbia. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in said products in com- 
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merce among and between the various States of the United States and in 
the District of Columbia. ; 

Par. 2. In the course and conduct of its business and for the purpose 
of inducing the sale of certain of its ladies’ handbags made in whole or in 
part of calfskin leather, respondent has represented that said handbags 
were made of antelope skin. In furtherance of this representation prior to 
April 1942, the respondent used the trade name “‘Korantelope” to desig- 
nate and describe certain of its suede leather handbags made from calfskin. 
Upon the lining of the handbags so designated, the respondent placed a . 
trademark containing a figure simulating an antelope superimposed over — 
the name “Koret.” In addition, respondent also placed upon said lining ~ 
the trade name “‘Korantelope,” with the following legend in smaller type:—_ 
“‘Non-Crockable Black Suede Calf.” Respondent also distributed window 
and counter display cards and other advertising material shaped to re- 
semble an antelope and bearing the words “‘Korantelope ‘Non-Crock- 
able’ Black Suede Calf.’ The respondent also issued advertisements 
prominently displaying said bags and the trade name “ Korantelope.” | 

Par. 3. The Commission finds that through the use of the trade name 
“Korantelope” to designate or describe its suede leather handbags and 
through the use of a pictorial representation or cut of an antelope as part 
of its trade name and on circulars and display cards and in other advertis- 
ing material, the respondent has represented that its suede leather hand- 
bags are composed in whole or in part of the skin of the antelope. 

In truth and in fact respondent’s suede leather handbags are not com- 
posed in whole or in part of the skin of the antelope but, instead, are com- 
posed of calfskin. The Commission further finds that the phraseology 
“‘suede calf”? which sometimes accompanies the name “ Korantelope” 
does not serve to place purchasers of such products on notice that despite 
the use of the coined name containing the word ‘‘antelope”’ as a trade 
name such articles are actually made of calfskin and that the use of phrase- 
ology “suede calf”? in connection with the word “‘Korantelope”’ is contra- 
dictory and merely serves to further confuse members of the purchasing 
public as to the character of the leather actually used in the manufacture 
of such ladies’ handbags. 

About April 1942 the respondent changed the trade name of its product 
to “KXoretolope.” No charge against the trade name “ Koretolope” was 
incorporated in the complaint, and the use of such trade name was not 
made an issue by the pleadings. No evidence was introduced as to whether 
or not the use of the term “ Koretolope” alone or in conjunction with the 
term “black suede calf”? would mislead or deceive the purchasing public. 
Consequently, the Commission is making no finding as to the effect of the — 
term “Koretolope” when used alone or in conjunction with the term 
“black suede calf” to designate or describe respondent’s products. How- 
ever, the Commission is of the opinion, and so finds, that the term “Kor- 
etolope” when used in conjunction with a pictorial representation or cut 
of an antelope to designate or describe a leather product has the capacity 
to cause purchasers to believe that such product is in fact made of antelope 
instead of calfskin. 

Par. 4. It was further charged in the complaint that by the use of the 
term “non-crockable” the respondent represented that the coloring mat- 
ter in said leather would not come off or rub off. While the evidence indi- 

cates that if a su™ cient amount of pressure or friction is placed upon said 
bags, particularly when wet, they will color or smudge articles with which 
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they come in contact, the record Coes not definitely disclose whether the 
smudge so caused is due to the rubbing off of the coloring matter or the 
rubbing off of fine or minute particles of the suede. Consequently, the 
Commnission is of the opinion that the record is not sufficiently conclusive 
to warrant a finding that the coloring matter will rub off, as charged in 
the complaint. 

Par. 5. The use by the respondent of the trade name ‘“Korantelope” 
and the use of depictions or cuts of the antelope in the advertising and 
labeling of its products have had, and now have, the capacity to, and do, 
mislead and deceive a substantial portion of the purchasing and consuming 
public into the erroneous and mistaken belief that the handbags so desig- 
nated, described, or advertised are composed in whole or in part of the 
skin of the antelope, and as a result of such erroneous and mistaken belief 
members of the consuming public have purchased substantial quantities 
of respondent’s handbags. In addition thereto, respondent’s acts and 
practices as herein set out have placed in the hands of retailers and dealers 
the means und instrumentality of misleading and deceiving the purchasing 
public into the belief that respondent’s handbags are in fact made from 
antelope. 


CONCLUSION 


The acts and practices of the respondent as ‘herein found are all to the 
prejudice and injury o. the puDlic and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, answer of the respondent, testi- 
mony and other evidence in support of the complaint and in opposition 
thereto taken before a trial examiner of the Commission theretofore duly 
designated by it, report of the trial examiner upon the evidence and excep- 
tions filed thereto, briefs filed in support of the complaint and in opposition 
thereto, and oral argument of counsel; and the Commission having made 
its findings as to the facts and its conclusion that the respondent has vio- 
lated the provisions of the  ederal Trade Commission Act. 

It is ordered, That the respondent, Koret, Inc., a corporation, and its 
officers, representatives, agents, and employees, directly or through any 
corporate or other « evice in connection with the offering for sale, sale, and 
distribution of leather handbags in commerce as “‘commerce”’ is defined 
in the Federal Trade Commission Act, do forthwith cease and desist from: 

1. Using the tert. “Korantelope” or any other term which includes the 
word “antelope” or any colorable simulation thereof, or using any other 
term of similar import or meaning on labels, in advertising, or in any other 
manner, to describe, designate, or refer to any leather product which is not 
composed of the skin of the antelope. ' 

2. Using any cut or depiction of an antelope as a trade-mark or label 
upon any leather product not composed of the skin of the antelope. _ 

3. Using any cut or pictorial Cesign of an antelope in connection with 
any description of, or reference to, leather rroducts not composed of the 


skin of the antelope. 
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4. Using any cut or depiction of an antelope in conjunction with any 
coined name containing a contraction of the word “antelope” to designate, 
describe, or refer to leather products not composed of the skin of the an- 
telope. 

5. Representing in any manner that leather products made of calfskin 
are made from the skin of antelope. 

It 1s further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writing, 
perdne iol in detail the manner and form in which it has complied with 
this order. 
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In tor Matter or 


R. C. MILLER TRADING AS R. C. MILLER & COMPANY 
AND MARIE LEIBLINGER & COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26. 1914 


Docket 5064. Complaint, Oct. 18, 1948—Decision, Dec 3, 1945 


Where an individual engaged in interstate sale and distribution of a medicinal prepara- 
tion which she designated as “‘Nonat,’’ active ingredients of which were turpen- 
tine, lead oleate and camphor; through statements in advertisements in the Bo- 
hemian and Czechoslovakian language, including reproductions of purported testi- 
monials— 

(a) Represented, directly or by implication, that her preparation would reduce the 
swelling and stop the pain resulting from insect bites and stings; cure festers and 
heal festering cuts and wounds; extract splinters and other foreign objects from the 
body; and that it was a competent and adequate treatmen: for sciatica and rheu- 
matism, and constituted a cure for bodily ailments generally: 

The facts being that while said product, by virtue of its turpentine content, had the 
properties of a mild counter irritant and as such might afford temporary relief 
from the pains resulting from sciatica and rheumatism, it was without therapeutic 
value in such cases and in the other respects claimed therefor; and 

(6) Failed to reveal facts material in the light of the representations made in said adver- 
tisements with respect to the consequences which might result from the use of said 
preparation under prescribed or usual conditions in that, by virtue of its lead 
oleate content, use thereof on open sores or wounds might cause lead poisoning; 

With tendency and capacity to mislead and deceive a substantial portion of the pur- 
chasing public into the belief that her preparation possessed therapeutic properties 
which it did not in fact possess, and was in all cases safe, and thereby to cause such 
public to purchase substantial quantities thereof: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice of the public, and constituted unfair and deceptive acts and practices in 
commerce. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Jesse D. Kash for the Commission. : 
Merriam, Rinehart & Merriam, of Pasadena, Calif., for respondent. 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said Act, the Federal Trade Com- 
mission, having reason to believe that R. C. Miller, an individual trading 
as R. C. Miller & Company, and Marie Leiblinger & Company, hereinafter 
referred to as respondent, has violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 5 : 

Paracraru 1. Respondent, R. C. Miller, is an individual trading as 
R. C. Miller & Company and Marie Leiblinger & Company, with her prin- 
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cipal office and place of business located at 2614 McNally Street, in the 
city of Altadena, State of California. 

Par. 2. Respondent is now, and for several years last past has been, 
engaged in the business of manufacturing, offering for sale and selling in 
commerce, as herein set out, a medicinal preparation designated as 
““Nonat.” ; 

Par. 3. Respondent, being engaged in business, as aforesaid, has caused 
and now causes said product, when sold, to be transported from her place 
of business located in the city of Altadena, State of California, to purchas- 
ers thereof located at points in various States of the United States other 
than the State from which said shipments are made, and in the District 
of Columbia. Respondent, at all times herein mentioned, has maintained 
and now maintains a course of trade in commerce in said product so dis- 
tributed and sold by her between and among the various States of the 
United States and in the District of Columbia. 

Par. 4. In the course and conduct of her business, as aforesaid, the re- 


spondent has disseminated, and is now disseminating, and has caused and © 


is now causing the dissemination of, false advertisements concerning the 
aforesaid product by the United States mails, and by various other means 
in commerce, as ‘‘commerce”’ is defined in the Federal Trade Commission 
Act, and respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements con- 


ee 


cerning her said product, by various means, for the purpose of inducing, — 


and which are likely to induce, directly or indirectly, the purchase of 
said product in commerce, as “‘commerce”’ is defined in the Federal Trade 
Commission Act. 


Among and typical, but not all-inclusive, of the false, misleading and 


deceptive statements and representations contained in said false advertise- 
ments, disseminated and caused to be disseminated, as aforesaid, by the 
United States mails, by advertisements inserted in newspapers and peri- 
odicals and other advertising literature, all in the Bohemian or Czecho- 
slovakian language, which translated into the English language are as 
follows: 


NONAT IS TRULY INDISPENSABLE 


Last Saturday a wasp, or “yellow jacket,” stung me on the hand. I soaked the hand 
in hot salt water, but the hand pained me and swelled. I thought of NONAT, applied 
it on the arm, and within three hours the swelling was gone. The pain, however, has 
ceased within a few minutes after the application of NONAT. No matter how our 
children get hurt, they come running at once and want NONAT oneverything. It is in- 
dispensable for running a household. Thus writes our agent, Mrs. A. Becan, 404 
W. Belknap, Ft. Worth, Texas. 


FESTERING AROUND THE NAILS 


Sometimes I have a festering around the finger nails. I have tried many things for 
this, but I happened to think of Nonat. Now, at the first sign of pain around the nails, 
I put Nonat on at night, and the next morning there is no pain or sign of festering. Mrs. 
Marie Vyvlecka, Jourdanton, Tex 


NONAT QUICKLY HEALS 


I stuck a splinter in deep, and was unable to extract it. I put a NONAT plaster on 
the wound, which decreased the burning sensation and, to my surprise, the splinter was 
out in 24 hours. I would not be without NONAT any more. Respectfully, 

Chas. Mertl, Prague, Minn. 
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Are you tormented by Rheumatism or other pain? 
Thank you for NONAT, we are satisfied with it both for pain in the back as well as 
in rheumatism. Send another 2-dollar one. J. Madera, Traverse City, Michigan. 
: Tam sending you $1.10 for NONAT. My finger festered awfully, but NONAT is the 
_ best salve of all that I have used.—Jos. Beseda, Watonga, Okla. 
Less sickness for users of Nonat 
You should remember the above statement the next time you suffer from bodily dis- 
order. Give Nonat a real trial and you will be convinced of its perfection. For 
over 28 years it has been your reliable friend. 


SPECIAL VALUE FOR FARMERS 


While cutting grain with my horse I received an injury. I tried many remedies with- 
out results, and my cuts were continually festering. Then I remembered Nonat and 
began to apply it. It was wonderful to see how the wounds healed up. Ina week I was 
well again and working with my horse. That is why I now keep Nonat on hand all the 
time, because it is so valuable. With thanks and best regards, I remain, Jos. Bendl, 
Disputanta Va. 

SCIATICA 


Mrs. E. Savage of Brooklyn, N. Y., writes: “I suffered for a long time from sciatica 
(inflammation of the sciatic nerve), and NONAT was the only thing that gave me 
relief.” 

For various pains, whether dry or open, Nonat proves its value, which draws out 
wood and steel splinters, bullets and other objects sticking in the body, but it must be 


NONAT 
Trade Mark Reg. U.S. Pat. Off. 


ARE YOU SUFFERING FROM ANY AILMENTS * * * 
Try Nonat and you will be convinced of its curative value. Thousands of trials 


prove it. 


Par. 5. By and through the use of the statements hereinabove set 
forth and others similar thereto, not specifically set out herein, respondent 
represents: 

That Nonat will reduce the swelling and stop the pain of insect bites and 
stings, will cure festers, will heal festering cuts and wounds and will ex- 
tract splinters, bullets and other foreign objects from the body; that said 
product is a competent and adequate treatment for sciatica and rheuma- 
tism and will relieve the pains resulting therefrom as well as all other pains 
and will reduce sickness and has curative powers for all ailments. 

Par. 6. The aforesaid representations and claims, are grossly exagger- 
ated, false, misleading and deceptive. In truth and in fact, Nonat will 
have no significant effect in reducing the swelling or stopping the pain of 
insect bites and stings. It will not cure festers and will not heal festering 
cuts and wounds. It will not extract splinters, bullets, and other foreign 
objects from the body. Said product is not a competent and adequate 
treatment for sciatica and rheumatism and cannot be depended upon to 
relieve all pains resulting therefrom or to relieve all kinds of pains. It will 
not reduce sickness nor does it possess curative powers for any ailment. 
Respondent’s product is a counter-irritant and possesses no properties in 
excess of that of a counter-irritant. t 

Par. 7. The respondent’s advertisements, disseminated as aforesaid, 
constitute false advertisements for the further reason that they fal to 
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reveal facts material in the light of such representations and material with 
respect to consequences which may result from the use of the preparation 
to which the advertisements relate, under the conditions prescribed in said 
advertisements and under such conditions as are customary and usual. 
Respondent’s said preparation contains Lead Oleate and its frequent use or 
continued use over a long period of time on large areas of the human body 
may be dangerous to health. It should not be used on open wounds or 
where skin is irritated or inflamed and care should be exercised in order 
that none of the preparation is transferred to and taken into the mouth. 
All of the aforesaid conditions may result in lead poisoning. 

Par. 8. The foregoing false, deceptive and misleading statements and 
representations, were and are calculated to have, and have had, and now 
have, a tendency and capacity to, and do, mislead and deceive a substan- 
tial portion of the purchasing public, especially that portion of the pur- 
chasing public who use and speak the Czechoslovakian or Bohemian lan- 
guage, into the erroneous and mistaken belief that said statements and 
representations are true. As a result of such erroneous and mistaken be- 
lief, so engendered, the purchasing public is induced to purchase and does 
purchase substantial quantities of respondent’s said product. 

Par. 9. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public, and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on October 18, 1943, issued and subsequently 
served its complaint in this proceeding upon the respondent, R. C. Miller, 
an individual trading as R. C. Miller & Company and as Marie Leiblinger 
& Company, charging her with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of that Act. After 
the filing by respondent of her answer to the complaint, testimony and 
other evidence in support of and in opposition to the complaint were -intro- 
duced before a trial examiner of the Commicsion theretofore duly desig- 
nated by it, and such testimony and other evidence were duly recorded 
and filed in the offce of the Commission. Thereafter the proceeding regu- 
larly came on for final hearing before the Commission on the complaint, 
answer, testimony and other evidence, report of the trial examiner, and 
brief in support of the complaint (no brief having been filed on behalf of 
the respondent, and oral argument not having been requested); and the 
Commission, having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of the 
gible and makes this its findings as to the facts and its conclusion drawn 
therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1, The respondent, R. C. Miller, is an individual trading 
as Rt. C. Miller & Company, with her principal office and place of business 
located at 2614 McNally Street, Altadena, California. Respondent 
formerly traded under the name Marie Leiblinger & Company. Respond- 
ent is now and for some six years last past has been engaged in the sale and 
distribution of a medicinal preparation designated by her as ‘‘Nonat.” 


alll te 
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Tar. 2. Respondent causes and has caused her preparation, when sold, 
to be transported from her place of business in the State of California to 
purchasers thereof located in various ‘other States of the United States. 
Respondent maintains and has maintained a course of trade in her prepa- 
pon in Commerce among and between the various States of the United 

ates. 

Par. 3. In the course and conduct of her business respondent has dis- 
seminated, and has caused the dissemination of, numerous advertisements 
concerning her preparation by means of the United States mails and by 
various other means in commerce, as ‘‘commerce”’ is defined in the Federal 
Trade Commission Act; and respondent has also disseminated, and has 
caused the dissemination of, numerous advertisements concerning her 
preparation by various means for the purpose of inducing, and which were 
likely to induce, directly or indirectly, the purchase of the preparation in 
commerce, as ‘‘corimerce” is defined in the Federal Trade Commission 
Act. Respondent’s advertisements were in the Bohemian or Czechoslo- | 
vakian language, being addressed to persons familiar with that language. 
Among and typical of the statements (English translation) contained in the 
advertisements were the following: 


NONAT IS TRULY INDISPENSABLE 


“Tast Saturday a wasp, or ‘yellow jacket’, stung me on the hand. I soaked the hand 
in hot salt water, but the hand pained me and swelled. I thought of NONAT, applied 
it on the arm, and within three hours the swelling was gone. The pain, however, had 
ceased within a few minutes after the application of NONAT. No matter how our 
children get hurt, they come running at once and want NONAT on everything. It is 
indispensable for running a household.” Thus writes our agent, Mrs. A. Becan, 
404 W. Belknap, Ft. Worth. Texas. 

(Commission Exhibit No- 11—A) 


FESTERING AROUND THE NAILS 


“Sometimes I have a festering around the fingernails. I have tried many things for 
this, but I happened to think of Nonat. Now, at the first sign of pain around the nails, 
I put Nonat on at night, and the next morning there is no pain or sign of festering.. Mrs. 
_ arie Vyviecka, Jourdanton, Tex.” 

(Commission Exhibit No. 11—A) 


NONAT QUICKLY HEALS 


“T stuck a splinter in deep, and was unable to extract it. I puta NONAT plaster on 
the wound, which decreased the burning sensation and, to my surprise, the splinter was 
out in 24,.hours. I would not be without NONAT any more. Respectfully, Chas. Mertl, 
Prague, Minn.” 

(Commission Exhibit No. 11-B) 

Are you tormented by Rheumatism or other pain? 

“Thank you ‘or NONAT, we are satisfied with it both for pain in the back as well as 
mm rheumatism. Send another 2-dollar one. J. Madera, Traverse City, Michigan.” 

(Commission Exhibit No. 2) 

Less pain for users of Nonat. 

You should remember the above statement the next time you suffer from bodily cuts 
and pains. Give Nonat a real trial and you will be convinced of its perfection.’ For 
over 28 years it has been your reliable friend. 

(Commission Exhibit No. 4) 
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SPECIAL VALUE FOR FARMERS 


“While cutting grain I received an injury. I tried many remedies without results, 
and the cut was continually festering. Then I remembered Nonat and began to apply 
it. It was wonderful to see the relief I received. In a week I was back at my work 
again. This is why I keep Nonat on hand all the time. It is valuable. With thanks 
and best regards, I remain, Jos. Bendl, Disputanta, Va.” 

(Commission Exhibit No. 6) 

SCIATICA 


Mrs. E. Savage of Brooklyn, N. Y., writes: “I suffered for a long time from sciatica 
(inflammation of the sciatic nerve), and NONAT was the only thing that gave me 
relief.” 

For various pains, whether dry or open, Nonat proves its value, which draws out 
wood and steel splinters and other objects sticking in the body, but it must be NONAT 

(Commission Exhibit No. 8) 

ARE YOU SUFFERING FROM ANY AILMENTS? 

Try Nonat and you will be convinced of its curative value. Thousands of trials. 
prove it. 

(Commission Exhibit No. 10) 


Par. 4. Through the use of these statements, and others of similar im- 
port, respondent has represented, directly or by implication, that her 
preparation will reduce the swelling and stop the pain resulting from insect 
bites and stings; that it will cure festers and heal festering cuts and wounds; 
that it will extract splinters and other foreign objects from the body; that 
it is a competent and adequate treatment for sciatica and rheumatism; 
and that it constitutes a cure for bodily ailments generally. 

Par. 5. Respondent’s preparation is a salve and is intended for external 


use only. At the time the advertisements in question were being used the 


formula for the preparation was as follows: 
One pound ten ounces resin 
Nine ounces pure gum turpentine, U.S. P. 
15 ounces lead oleate 
One pound four ounces pure beeswax 
Five and one kalf pounds Burgundy pitch 
Seven ounces camphor. 

The active ingredients in the formula are the turpentine, lead oleate, 
and camphor. 

The expert testimony in the record establishes that the preparation does 
not possess the therapeutic properties claimed in respondent’s advertise- 
ments. It has no significant effect in reducing the swelling or stopping the 
pain resulting from insect bites or stings. It will not cure festers nor heal 
festering cuts or wounds. It is incapable of extracting splinters or other 
foreign objects from the body. Nor is the preparation a competent or 
adequate treatment for sciatica or rheumatism. The turpentine content 
of the preparation serves to give it the properties of a mild counter-irri- 
tant, and by reason of such properties the preparation may afford a 
measure of temporary relief from the pains resulting from sciatica and 
rheuiiatism. Aside from this, it is without therapeutic value in such cases. 
The preparation is not a cure for any bodily ailment. On the contrary, it 
pa no therapeutic properties other than those of a mild cou-ter- 
irritant. 

Par. 6. The Commission therefore finds that the representations made 
by respondent with respect to her preparation were erroneous and mislead- 
ing and constituted false advertisements. 


nig 
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Par. 7. The advertisements were false for the further r 
failed to reveal facts material in the light of the Seagate pa 
therein and material with respect to consequences which might result from 
the use of the preparation under the conditions prescribed in the advertise- 
ments or under such conditions as are customary or usual. Because of the 
fact that the preparation contained lead oleate its use on open sores or 
wounds might cause lead poisoning. Respondent’s advertisements con- 
tained no warning of this danger. 

Par. 8. The record discloses that respondent has discontinued the use 
of the advertisements in question and has also discontinued the use of the 
ingredient lead oleate in the preparation. 

Par. 9. The use by respondent of the false advertisements referred to 
herein had the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the belief that respondent’s prepara- 
tion possessed therapeutic properties which it did not in fact possess, and 
that the preparation was in all cases safe for use when such was not the 
fact, and the tendency and capacity to cause such portion of the public to 
purchase substantial quantities of the preparation as a result of the erro- 
neous and mistaken belief so engendered. 


CONCLUSION 


The acts and practices of the respondent, as herein found, are all to the 
prejudice of the public and constitute unfair and deceptive acts and prac- 
tices in commerce within the intent and meaning of the Federal Trade 


Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 

upon the complaint of the Commission, the answer of respondent, testi- 
mony and other evidence introduced before a trial examiner of the Com- 
mission theretofore duly designated by it, report of the trial examiner, and 
brief in support of the complaint (no brief having been filed on behalf of 
respondent and oral argument not having been requested); and the Com- 
mission having i1ade its findings as to the facts and its conclusion that the 
respondent has violated the provisions of the Federal Trade Commission 
Act: 
It is ordered, That the respondent, R. C. Miller, individually and trading 
as R. C. Miller & Company and as Marie Leiblinger & Company, or trad- 
ing under any other name, and her agents, representatives and employees, 
directly or through any corporate or other Cevice, in connection with the 
offering for sale, sale or distribution of respondent’s medicinal preparation 
designated “Nonat,” or any other preparation containing substantially 
similar ingredients or possessing substantially similar properties, whether 
sold under the same name or under any other name, do forthwith cease and 
desist from: 

1. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails, or by any means in commerce, as ‘‘com- 
merce”’ is defined in the Federal Trade Commission Act, which represents, 
directly or by implication: 

(a) ‘That respondent’s preparation has any significant effect in reducing 
the swelling or stopping the pain resulting from insect bites or stings; 
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(b) That said preparation will cure festers or heal festering cuts or 
wounds; , 

(c) That said preparation will remove splinters or other foreign objects 
from the body; . 

(d) That said preparation possesses any therapeutic value in the treat- 
ment of sciatica or rheumatism except insofar as it may afford temporary 
relief from the pains resulting from such conditions; 

(e) That said preparation is a cure for any bodily ailment; 

(f) That said preparation possesses any therapeutic properties other 
than those of a mild counter irritant. 

2. Disseminating or causing to be disseminated any advertisement by 
means of the United States mails, or by any means in commerce, as ‘‘com- 
merce’”’ is defined in the Federal Trade Commission Act, which fails to re- 
veal that the use of said preparation on open sores or wounds may result in 
lead poisoning; provided, however, that such advertisement need contain 
only the statement, ‘Caution: Use only as Directed,” if and when the 
directions for use, wherever they appear on the label, in the labeling, or 
both on the label and in the labeling, contain a warning to the above effect. 

3. Disseminating or causing to be disseminated any advertisement by 
any means for the purpose of inducing, or which is likely to induce, di- 
rectly or indirectly, the purchase of said preparation in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, which ad- 
vertisement contains any representation prohibited in paragraph 1 hereof, 
or which fails to comply with the affirmative requirements set forth in 
paragraph 2 hereof. 

It 1s further ordered, That the respondent shall, within sixty (60) days 
after service upon her of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which she has com- 
plied with this order. 
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OLIVE L. RICHARDS DOING BUSINESS AS TIPTEX 


COMPLAINT. FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT 26, 1914 


Docket 5805. Complaint, Apr. 21, 1945—Decision, Dec. 10, 1945 


Where an individual engaged in the interstate sale and distribution of a cosmeti¢ 
preparation designated as ‘‘Tiptex’’”— 

Falsely represented, directly and by implication, in advertisements in newspapers and 
periodicals and in pamphlets, leaflets, circulars and other advertising literature, 
that her said preparation, when used as directed, would cause the fingernails to be 
more pliable or more resistant to breaking; would prevent fingernail brittleness and 
prevent fingernails from splitting, chipping, and peeling; would produce long, 
strong, break-resisting fingernails, and make the fingernails supple and pliant; and 
penetrated to and strengthened and lubricated the nail matrix; 

With tendency and capacity to mislead and deceive a substantial portion ot the pur- 
chasing public into the erroneous belief that said representations were true, and 
thereby cause purchase of her said product by it: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. B. G. Wilson for the Commission. 
Haas & Home, of Los Angeles, Calif., for respondent. 


‘COMPLAINT 


Fursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said Act, the Federal Trade Com- 
mission, having reason to believe that Olive L. Richards, an individual 
doing business as Tiptex, hereinafter referred to as respondent, has vio- 
lated the provisions of the said Act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as follows: 

ParaGrRAPH 1. Respondent Olive L. Richards is an individual doing 
business as Tiptex, with her office and principal place of business located 
at 1709 West Eighth Street, Los Angeles, California. 

Par. 2. Respondent is now, and for more than two years last past has 
been, engagec in the business of selling and distributing a cosmetic prepa- 
ration designated as ‘‘Tiptex.” 

Respondent causes said preparation when sold to be transported from 
her said place of business in the State of California to purchasers thereof 
located in various of the States of the United States and in the District of 
Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in her said preparation in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of her aforesaid business respondent 
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has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning her said 
preparation by United States mails and by various other means in com- 
merce as “commerce” is defined in the Federal Trade Commission Act; 
and respondent has also disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements con- 
cerning her said preparation by various means for the purpose of inducing 
and which are likely to induce, directly or indirectly, the purchase of her 
said preparation in commerce as “commerce” is defined in the Federal 
Trade Commission Act. 

Among and typical of the false and deceptive misleading statements and 
representations contained in the false advertisements disseminated and 
caused to be disseminated as hereinabove set forth, by the United States 
mails, by insertion in newspapers and periodicals, and by means of 
pamphlets, leaflets, circulars and other advertising literature are the fol- 
lowing: 

BUSY HANDS BROKEN NAILS 


Fingers that work for a living need not shout the fact by having broken, split or 
ragged nails * * *. 


x * * helps to strengthen the matrix thus helping to make the nails break- 


resistant so that they can grow long and stay long. 
TIPTEX is a penetrating, * * * LIQUID that penetrates to the nail matrix, 
where it does the most good, * * *. 
TIPTEX “THE PERFECT SOLUTION FOR 


PERFECT NAILS” 


Beautiful, long, strong, break resisting fingernails are the rightful heritage of any 
normal, healthy person, but like your skin and complexion—if you would keep them 
beautiful—they demand constant daily care and attention. 

Many fastidious women, who have achieved that coveted fingernail 1oveliness, as- 
cribe the results to their daily morning and evening use of TIPTEX, and acclaim it 
the ‘perfect solution” to the problem of otherwise healthy nails, which have a tend- 
ency to split, chip or peel. 

TIPTEX is not a cream or a polish, but a wax-free liquid, which, when applied 
around the base and side of the nails, as well as under the nail tips, helps to lubricate 
the nail bed or matrix. Used every day, TIPTEX tends to promote suppleness and 
pliancy in the nail body, thus aiding to correct distressing nail brittleness which often is 
the cause of splitting, peeling, or chipping nails. 

* * * TIPTEX helps to lubricate the matrix (which nourishes the nails) thus 
tends to promote suppleness and pliancy in the nail body * * * 


Par. 4. Through the use of the foregoing statements and representa- 


tions and others of similar import and meaning not specifically set- out 
herein, the respondent represents and has represented, directly and by im- 


plication, that said cosmetic preparation designated as ‘‘Tiptex”’ used as 


directed will cause the fingernails to be more pliable or more resistant to 
breaking; that said preparation prevents fingernail brittleness and pre- 
vents fingernails from splitting, chipping and peeling; that it produces 
long, strong, break-resisting fingernails and makes the fingernail supple 
and pliant; and that it penetrates to and strengthens and lubricates the 
nail matrix. 

Par. 5, The foregoing statements and representations are false, mis- 
leading and deceptive. In truth and in fact the use of respondent’s prepa- 
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ration will not cause the fingernails to be more pliable or resistant to break- 
ing. Said preparation will not prevent fingernail brittleness nor will it 
prevent fingernails from splitting, chipping or peeling. Its use will not 
produce long, strong or break-resisting fingernails nor will it make finger- 
nails supple or pliant. Said preparation does not possess any significant 
penetrating properties and will not penetrate to or otherwise reach the 
matrix except to a very limited extent. If brought into contact with the 
matrix by penetration, or otherwise, said preparation will not strengthen 
or lubricate the matrix. 

Par. 6. The use by the respondent of the foregoing false and misleading 
advertising, disseminated as aforesaid, has the capacity and tendency to 
and does mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such false and misleading 
representations are true and to induce the purchasing public to purchase 
substantial quantities of said preparation as a result of such erroneous and 
mistaken belief. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Finpines as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on April 21, 1945, issued and subsequently 
served its complaint in this proceeding upon respondent, Olive L. Rich- 
ards, an individual doing business as Tiptex, charging her with the use of 
unfair and deceptive acts and practices in commerce in violation of the 
provisions of said Act. After the issuance of said complaint, a stipulation 
was entered into whereby it was stipulated and agreed that a statement of 
facts signed and executed by respondent and Richard P. Whiteley, Assist- 
ant Chief Counsel for the Federal Trade Commission, subject to the ap- 
proval of the Commission, may be taken as the facts in this proceeding 
and in lieu of testimony in support of the charges stated in the complaint 
or in opposition thereto, and that the said Commission may proceed upon 
said statement of facts to make its report, stating its findings as to the facts 
and its conclusion based thereon and enter its order disposing of the pro- 
ceeding. Thereafter, this proceeding regularly came on for final hearing 
before the Commission upon the complaint and stipulation said stipula- 
tion having been approved, accepted, and filed; and the Commission, 
having duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn therefrom, 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Olive L. Potter, who at the time the com- 
plaint herein issued was Olive L. Richards and who stipulated that this 
proceeding may continue under her present name, is an individual doing 
business as Tiptex, with her office and principal place of business located at 
1015 South Hayworth Avenue, Los Angeles, California. She is now, and 
for more than two years last past has been, engaged in the business of 
selling and distributing a cosmetic preparation designated as “Tiptex.” | 
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Par. 2. Respondent causes said preparation, when sold, to be trans- 


ported from her said place of business in the State of California to pur-_ 
chasers thereof located in various other States of the United States and in_ 


the District of Columbia, and maintains, and has maintained, a course 
of trade in said preparation in commerce among and between various 
States of the United States and in the District of Columbia. 


Par. 3. In the course and conduct of her aforesaid business and until 


the institution of inquiry concerning the same by this Commission, re- 
spondent disseminated and caused the dissemination of false advertise- 


ments concerning her said preparation by means of the United States 


mails and by various other means in commerce, as ‘‘commerce”’ is defined 
in the Federal Trade Commission Act; and respondent disseminated and 
caused the dissemination of false advertisements concerning her said 
preparation by various means for the purpose of inducing, and which were 
likely to induce, directly or indirectly, the purchase of her said preparation 
in commerce, as ‘‘commerce”’ is defined in the Federal Trade Commission 
Act. Among and typical of the false, misleading and deceptive statements 
and representations contained in said false advertisements disseminated, 
as hereinabove set forth, by the United States mails, by insertion in news- 
papers and periodicals, and by means of pamphlets, leaflets, circulars, and 
other advertising literature, are the following: 


BUSY HANDS BROKEN NAILS 

Fingers that work for a living need not shout the fact by having broken, split or 
ragged nails * * *. 

*k oe 2k ES * ok 

* * * helps to strengthen the matrix thus helping to make the nails break- 
resistant so that they can grow long and stay long. 

* * * * * * 
TIPTEX is a penetrating, * * * LIQUID that penetrates to the nail matrix, 
where it does the most good, * * * 
* ok * * * * 
TIPTEX “THE PERFECT SOLUTION 
FOR PERFECT NAILS” 

Beautiful, long, strong, break resisting fingernails are the rightful heritage of any 
normal, healthy person, but like your skin and complexion—if you would keep them 
beautiful—they demand constant daily care and attention. 

Many fastidious women, who have achieved that coveted fingernail loveliness, as- 
cribe the results to their daily morning and evening use of TIPTEX, and acclaim it the 
“perfect solution” to the problem of otherwise healthy nails, which have a tendency to 
split, chip or peel. 

TIPTEX is not a cream or a polish, but a wax-free liquid, which, when appiied 
around the base and side of the nails, as well as under the nail tips, helps to lubricate 
the nail bed or matrix. Used every day, TIPTEX tends to promote suppleness and 
pliancy in the nail body, thus aiding to correct distressing nail brittleness which often 
is the cause of splitting, peeling, or chipping nails. 

* Ok * 


* * 


* * * TIPTEX helps to lubricate the matrix (which nourishes the nails) thus 
tends to promote suppleness and pliancy in the nail body * * *. 


_Par. 4. Through the use of the foregoing statements and representa- 
tions, and others of similar import and meaning not specifically set out 
herein, the respondent has represented, directly and by implication, that 
her said cosmetic preparation designated ‘Tiptex,’ when used as di- 
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rected, will cause the fingernails to be more pliable or more resistant to 
Lreaking; that said preparation will prevent fingernail brittleness and pre- 
vent fincernails rom splitting, chipping, and peeling; that it will produce 
long, strong, break-resisting fingernails and make the fingernails supple 
an“ pliant; and that it penetrates to and strengthens and lubricates the 
nail matrix. 

Par. 5. The aforesaid statements and representations dissem nated by 
respondent are false, misleading, and deceptive. In truth and in fact, the 
use of respondent’s preparation will not cause the fingernails to be more 
pliable or resistant to breaking and will not prevent fingernail brittleness, 
or prevent fingernails from splitting, chipping, or peeling. Its use will not . 
produce long, strong, or break-resistant fingernails, nor will it make finger- 
nails supple or pliant. Said preparation does not possess any significant 
penetrating properties and will not penetrate to or otherwise reach the 
- matrix except to a very limited extent, and if brought into contact with 
the matrix by penetration or otherwise, it will not strengthen or lubricate 
the matrix. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations has had, and has, the 
tendency and capacity to mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that said state- 
ments and representations are true, and to cause a substantial portion of 
the purchasing public, because of such erroneous and mistaken belief, to 
purchase respondent’s said product. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are all 
to the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and a stipulation as to the facts 
entered into between respondent, Olive L. Potter (formerly Olive L. 
Richards), and Richard P. Whiteley, Assistant Chief Counsel for the Com- 
mission, which provides, among other things, that without further evidence 
or other intervening procedure the Commission may issue and serve upon 
the respondent herein findings as to the facts and conclusion based thereon 
and an order disposing of the proceeding, and the Commission having made 
its findings as to the facts and its conclusion that said respondent has vio- 
lated the provisions of the Federal Trade Commission Act: { 

It is ordered, That respondent, Clive L. Potter, an individual, trading as 
‘Liptex or under any other name, her representatives, agents, and employ- 
ees, directly or through any corporate or other Cevice, in connection with 
the offering for sale, sale, and distribution of her preparation designated as 
“‘Tiptex,”’ or any other preparation of substantially similar composition 
or j ossessing substantially similar~properties under whatever name or 
names sold, do forthwith cease and desist from directly or indirectly: 

1. Disseminating, or causing to be disseminated, by means of the 
United States mails or by any means in commerce, as ‘‘commerce’’ is 


360 FEDERAL TRADE COMMISSION DECISIONS 


Order 41. ¥. T.-C. 


defined in the Federal Trade Commission Act, any advertisement which 


represents, directly or by implication: | 

(a) That said preparation will cause the fingernails to be more pliable 
or more resistant to breaking. 

(b) That said preparation will prevent fingernail brittleness or prevent 
fingernails from splitting, chipping, or peeling. 

(c) That said preparation will produce long, strong, or break-resistant 
fingernails or make the fingernails supple or pliant. 

(d) That said preparation penetrates to the nail matrix in any signifi- 
cant degree, or that if in any manner brought into contact with the matrix 

it will strengthen or lubricate such matrix. 

2, Disseminating, or causing to be disseminated, by any means for the 
purpose of inducing, or which is likely to induce, directly or indirectly, the 
purchase of said preparation in commerce, as ‘‘commerce”’ is defined in the 
Federal Trade Commission /ct, any advertisement which contains any 
representation prohibited in paragraph 1 hereof. 

It 1s further ordered, That the respondent shall, within sixty (60) days 
after service upon her of this order, file with the Commission a report in 
writing setting forth i in detail the manner and form in which she has com- 
plied with this order, 
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In THE MarrTER or 


WILLIAM M. STONE TRADING AS STONE MANUFACTURING 
COMPANY AND OZONE RAY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26. 1914 


Dockei 5807. Complaint, Apr. 28, 1945—Decision, Dec. 21, 1946 


Where an individual engaged in the interstate sale and distribution of ozone generating 
devices designated as “‘Stone’s Ozone-Ray Producer”’; through statements in ad- 
vertisements in newspapers, circulars and other advertising literature— 

(a) Falsely represented, directly and by implication that the beneficial effects conse- 
quent upon the breathing of mountain, forest or seaside air are due to the presence 
of ozone in such air; and that ozone in the air, whether produced naturally or by his 
devices, is conducive to health; 

(b) Represented that his devices produced certain rays, in addition to ozone, and that 
both penetrate the flesh, blood and bones of the user, destroying all infections and 
resulting in the restoration of health; and that ozone, in the concentrations pro- 
duced by his devices under usual conditions, is an effective germ destroyer; 

(c) Represented that use of the said devices constituted a competent and adequate 
treatment for arthritis, rheumatism, neuritis, sinus trouble, asthma, ulcers, vari- 
cose veins, diabetes, prostate, bladder and kidney trouble, pneumonia, colds, an- 
gina pectoris, and for al' diseases of infectious origin, and all diseases affecting the 
blood or the respiratory tract; 

The facts being that the presence of ozone in the atmosphere, whether produced by 
natural phenomena or by his devices, is not conducive to health; the so-called 
“rays” claimed to be emanated by said devices were no more than a radiation of 
the general nature of the static electricity which emanates from many electrical 
devices when in use, and were wholly devoid of therapeutic properties. and would 
neither penetrate, nor carry ozone into the flesh, blood or bones; neither the 
“rays” nor the ozone, nor the two combined, would destroy infection in or purify 
the blood stream of the user of the devices; while ozone is an extremely poisonous 
gas, and will, in sufficient concentration, kill germs and bacteria, such a concen- 
tration would not be produced by his devices under any usual condition, and if 
breathed by humans, would cause severe injury, if not death; and ozone is without 
therapeutic value in the treatment of any disease, since it can be breathed safely 
only in concentrations so minute as to be of no therapeutic significance: and 

(d) Failed to reveal in his said advertisements facts material in the light of the represen- 
tations made therein or with respect to consequences which might result from the 
use of said devices under customary or usual conditions, in that ozone is particu- 
larly irritating to the mucous membranes of the respiratory organs in concentra- 
tions of more than one-half part of ozone to one million parts of air; that no con- 
centrations greater than this should be breathed, since they are capable of causing 
serious irritations of the respiratory tract, particularly if breathed over an extended 
period; that the ratio of ozone to air in the atmosphere breathed by users of his 
devices would vary, since it was influenced by many factors, including the output 
of the device, size of the room, ventilation, humidity, and proximity of the user to 
the machine; that breathing in proximity to the machine should be avoided; and 
that inhalation of excessive amounts of ozone might result in irritation of the 


respiratory organs; 
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(e) Represented that his said devices would destroy any and all odors, including those 
of the sick room, hospital, restaurant, industry, theatre, glue factory or other 
building, by oxidation; : 

The facts being that, while some odors are of such chemical composition that-they are 
susceptible of oxidation by ozone, the extent of their oxidation by the use of his 
devices would depend upon the quantitative relation of the ozone produced to the 
amount of atmosphere to be “deodorized” and the intensity of the odor in such 
atmosphere; oxodizable odors might be present in such concentrations that they 
could not be more than partially oxodized by the ozone produced by his devices, 

and the unoxodized remainder might be perceptible; and other odors are so chem- 
ically constituted as to be unoxidizable and would not be effected by ozone; 

With tendency and capacity to mislead and deceive a substantia portion of the pur- 
chasing public into the erroneous belief that such representations were true. and to 
induce it by-reason thereof, to purchase his said devices: 

Held, That such acts and practices, under the circumstances set forth, were all to the 
prejudice and injury of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Mr. Randolph W. Eranch for the Commission. 
Mr. Livy Stipp, of Oregon City. Ore., for respondent. 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said Act, the Federal Trade Com- 
mission, having reason to believe that William M. Stone, an individual, 
trading as Stone Manufacturing Company and Ozone Ray, hereinafter re- 
ferred to as respondent, has violated the provisions of said Act, and it 
appearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

PARAGRAPH 1. Respondent William M., Stone is an individual trading 
as Stone Manufacturing Co. and Ozone Ray with his office and principal 
place of business located at Oregon City, Oregon. 

Par. 2. Respondent is now, and has been for more than two years last 
past, engaged in the business of selling and distributing ozone-generating 
devices designated as ‘‘Stone’s Ozone Producer’’ and “‘Stone’s Ozone-Ray 
Producer.” 

In the course and conduct of his said business, respondent has caused 
said devices, when sold, to be transported from his aforesaid place of busi- 
ness in the State of Oregon to purchasers thereof located in various other 
States of the United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said devices in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business, respondent 
has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning, his said 
devices and concerning ozone, by the United States mails and by various 
other means in commerce, as “commerce” is defined in the Federal Trade 
Commission Act; and respondent has also disseminated and is now dissem- 
inating, and has caused and is now causing the dissemination of, false 
advertisements concerning his said devices, and ozone, by various means 
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for the purpose of inducing and which are likely to induce, directly or in- 
directly, the purchase of said devices in commerce, as “commerce”? is de- 
fined in the Federal Trade Commission Act. 

Among, and typical of, the false, misleading and ceceptive statements 
and representations contained in said false advertisements, disseminated 
and caused to be disseminated as hereinabove set forth, by the United 
States mails, by advertisements inserted in newspapers and by means of 
circulars and other advertising literature are the following: 


Ozone * * * is found in the mountains, forests and at the seashore. In this 
form it is most healthful and stimulating * * * you feel lifted and energized. 
Nature makes ozone * * * itis pure, sweet anda tonic. That is why you feel so 
much better when you visit those districts where Ozone abounds. 

* * * our Ozone is as healthful as that produced by Nature. 


Ray Penetration! 

However, we produce something that Nature does not when she forms Ozone 
* * * certain rays are produced that seem to commingle with the ozone so that the 
product penetrates. 

* ™* * our rays carry the germ destroying Ozone through the body, the flesh, the 
blood and the bones. When you destroy infection and purify the bloodstream, Nature 
restores health 

* * * the rays can easily penetrate the flesh and destroy the infection. 

Pure Ozone is considered one of the greatest destroyers of germs known, 

The reader will naturally ask, “Why hasn’t Ozone been used for therapeutic pur- 
poses if it has these qualities?” Our answer is that it has. It has been used successfully 
in the treatment of respiratory and infectious diseases for many years. 

If you suffer from Arthritis, Rheumatism, Neuritis, Sinus, Asthma, Ulcers, Varicose 
Veins, Diabetes, Prostatic Gland, Bladder or Kidney trouble, Pneumonia, Colds, An- 
gina or other infectious, blood or respiratory disease and cannot obtain relief, try the 
Pure Ozone and Ray Machine. It will not injure sound tissue. 


* & * 


Par. 4. By the use of the statements and claims hereinabove set forth, 
and others similar thereto not specifically set out herein, respondent has 
represented, directly or by implication, that the beneficial effects conse- 
quent upon the breathing of mountain, forest or seaside air are due to the 
presence of ozone in such air; that ozone in the air, whether produced 
naturally or by respondent’s devices, is conducive to health; that respond- 
ent’s devices produce, in addition to ozone, certain rays and that both pen- 
etrate the flesh, blood and bones of the user, destroying all infections and 
resulting in the restoration of health; that ozone, in the concentrations 
produced by respondent’s devices under usual conditions, is an effective 
germ destroyer; that the use of the said devices constitutes a competent 
and adequate treatment for arthritis, rheumatism, neuritis, sinus trouble, 
asthma, ulcers, varicose veins, diabetes, prostate, bladder or kidney 
trouble, pneumonia, colds, angina pectoris, and for all diseases of infec- 
tious origin, and all diseases affecting the blood or the respiratory tract. 

Par. 5. The aforesaid representations and advertisements used and dis- 
seminated by respondent as hereinabove described are false and mislead- 
ing. In truth and in fact the benefits experienced by those who sojourn in 
the mountains, or forests, or at the seashore, are in no way attributable to 
the presence of ozone in the atmosphere. The presence of ozone in the at- 
mosphere, whether produced by natural phenomena or by respondent’s 
devices, is not conducive to health. The so-called ‘‘rays”’ claimed to be 
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emanated by respondent’s devices are no more than a radiation of the 


eencral nature of the static electricity which emanates from many elec-— 


trical devices when in use. They are wholly devoid of therapeutic proper- 
ties and will neither penetrate nor carry ozone into the flesh, blood or 
bones. Neither the ‘‘rays’” nor the ozone, or the two combined, will de 
stroy infection in or purify the bloodstream of the user of the devices. 
Ozone is an extremely poisonous gas and will, in sufficient concentration, 
kill germs and bacteria; such a concentration will not, however, be pro- 
duced by respondent’s devices under any usual condition, and such a con- 
centration, if breathed by humans, would cause severe injury if not death. 
Ozone is without therapeutic value in the treatment of any disease, since 
it can be breathed safely only in concentrations so minute as to be of no 
therapeutic significance. The use of respondent’s devices is not a compe- 
tent or adequate treatment for arthritis, rheumatism, neuritis, sinus 
trouble, asthma, ulcers, varicose veins, diabetes, prostate trouble, bladder 
ailments, kidney inffections, pneumonia, colds, angina pectoris, or any dis- 
ease of infectious origin or any disease affecting the blood or the respira- 
tory tract or any other disease or ailment. 

Par. 6. Respondent’s advertisements, disseminated as aforesaid, are 
false advertisements for the further reason that they fail to reveal facts, set 


forth below, which are material in the light of other representations made 


therein or material with respect to consequences which may result from 
the use of the devices to which said advertisements relate under such con- 
ditions as are customary or usual, namely, that ozone is particularly irri- 
tating to the mucous membranes of the respiratory organs in concentra- 
tions of more than one-half part of ozone to one million parts of air; that 
no concentrations greater than this should be breathed, since they are 
capable of causing serious irritations of the respiratory tract, particularly 
if breathed over an extended period; that the ratio of ozone to air in the 
atraosphere breathed by users of respondent’s devices will vary, since it is 
influenced by many factors, including the output of the device, the size of 
the room, the ventilation, the humidity, and the proximity of the user to 
the machine; that breathing in proximity to the machine should be 
avoided; that the inhalation of excessive amounts of ozone may result 
in irritation of the respiratory organs. 

Par. 7. In the course and conduct of his said business and for the pur- 
pose of inducing the purchase of the said devices in commerce, respondent 
has made, and caused to be made by means of advertising folders and cir- 
culars sent through the United States mail to prospective purchasers in 
various States of the United States, and by other means, representations 
and claims with respect to the efficacy of his air-treating devices as de- 
odorizers and the manner in which they accomplish this result. Among 
and typical of the claims and representations so made by respondent are 
the following: 


Ozone is a great oxidizing agent, and one of our machines soon destroys all the nox- 
ious stenches and smell of the sick room, hospital, the restaurant, theatre, glue factory 
or other industrial plant. 

We also sell a powerful unit for $125.00 which many people buy. The latter model 
will air-condition any theater, hospital or large building and destroy all smells and 
odors. 


Pan. 8. By the use of the statements and claims hereinabove set forth, 
and others similar thereto not specifically set out herein, respondent has 
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represented, directly and by implication that his said devices will destroy 
any and all odors, including those of the sick room, hospital, restaurant, 
industry, theater, glue factory or other building, by the oxidation thereof. 

Par. 9. The aforesaid representations so made and disseminated are 
false and misleading. In truth and in fact while some odors are of such a 
chemical composition that they are susceptible of oxidation by ozone, the 
extent of the oxidation of such odors by the use of respondents devices will 
depend upon the quantitative relation of the ozone produced to the 
amount of atmosphere to be ‘“‘deodorized”’ and the degree of the intensity 
of the odor in such atmosphere. Oxidizable odors may be present in such 
concentrations that they cannot be more than partially oxidized by the 
ozone produced by respondent’s devices, and the unoxidized remainder 
may be perceptible. Other odors are so chemicall; constituted as to be 
unoxidizable and will not be affected by ozone. 

Par. 10. The use by respondent of the foregoing false and misleading 
statements, representations and advertisements with respect to his de- 
vices, disseminated as aforesaid, in connection with the sale of his devices, 
has had the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken belief 
that such statements, representations and advertisements were true, and 

- to induce a substantial portion of the purchasing public, because of said 
erroneous and mistaken belief, to purchase respondent’s said devices. 

Par. 11. The aforesaid acts and practices of respondent, as herein al- 
leged, are all to the prejudice and injury of the public, and constitute un- 
fair and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE FACTS, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on April 23, 1945, issued, and on April 27, 
1945, served its complaint in this proceeding upon respondent, William M, 
Stone, an individual, trading as Stone Manufacturing Company and Ozone 
Ray, charging him with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of that Act. After the issuance 
of the complaint and the filing of the respondent’s answer, the Commis- 
sion, by order entered herein, granted respondent’s request for permission 
to withdraw his answer and to substitute therefor an answer admitting all 
the material allegations of fact set forth in the complaint and waiving all 
intervening procedure and further hearing as to the facts, which substitute 
answer was duly filed in the office of the Commission. Thereafter this pro- 
ceeding regularly came on for final hearing before the Commission on the 
complaint and substitute answer, and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, William M. Stone, is an individual 
trading as Stone Manufacturing Company and as Ozone Ray, with his 
office and principal place of business located at Oregon City, Oregon. 

Par. 2. Respondent is now, and has been for more than two years last 
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past, engaged in the business of selliny and distributing ozone-generating 
devices designated as “‘Stone’s Ozone Producer” and “Stone’s Ozone-Ray 
Producer.” ; 
In the course and conduct of his business, respondent has caused said 
devices, when sold, to be transporte | from his aforesaid place of business 
in the State of Oregon to purchasers thereof located in various other States 
of the United States and in the District of Columbia. ag 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said devices in commerce between and among 
the various States of the United States and in the District of Columbia. 
Par. 3. In the course and conduct of his aforesaid business respondent 
has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning his said 
devices and concerning ozone, by the United States mails and by various 
other means in commerce, as ‘‘commerce” is defined by the Federal Trade 
Commission Act; the respondent has also disseminated and is now dissem- 
inating, and has caused and is now causing the dissemination of, false 
advertisements concerning his said devices, and ozone, by various means, 
for the purpose of inducing and which are likely to induce, directly or indi- 
rectly, the purchase of said devices in commerce, as ‘‘commerce”’ is de- 
fined in the Federal Trade Commission Act. ‘ 
Among and typical of the false, misleading, and deceptive statements 
and representations contained in said false advertisements, disseminated 
and caused to be disseminated as hereinabove set forth, by the United 
States mails, by advertisements inserted in newspapers and by means of 
circulars and other advertising literature are the following: 


Ozone * * * ig found in the mountains, forests and at the seashore. In this 
form it is most healthful and stimulating * * * you feel lifted and energized. 
Nature makes ozone * * * itis pure, sweet anda tonic. That is why you feel so 
much better when you visit those districts where ozone abounds. 

* * * our Ozone is as healthful as that produced by Nature. 


Ray Penetration! 

However, we produce something that Nature does not when she forms Ozone * * * 
certain rays are produced that seem to commingle with the ozone so that the product 
penetrates. 

Our rays carry the germ destroying Ozone through the body, the flesh, the blood and 
the bones. When you destroy infection and purify the bloodstream, Nature restores 
health. 

* * * the rays can easily penetrate the flesh and destroy the infection. 

Pure Ozone is considered one of the greatest destroyers of germs known, * * * 

The reader will naturally ask, ‘‘ Why hasn’t Ozone been used for therapeutic purposes 
if it has these qualities?”’ Our answer is that it has. It has been used successfully in 
the treatment of respiratory and infectious diseases for many years. 

If you suffer from Arthritis, Rheumatism, Neuritis, Sinus, Asthma, Ulcers, Varicose 
Veins, Diabetes, Prostatic Gland, Bladder or Kidney trouble, Pneumonia, Colds, An- 
gina or other infections, blood or respiratory disease and cannot obtain relief, try the 
Pure Ozone and Ray Machine. It will not injure sound tissue. 


Par. 4. By the use of the statements and claims hereinabove set forth, 
and others similar thereto not specifically set out herein, respondent has 
represented, directly or by implication, that the beneficial effects conse- 
quent upon the breathing of mountain, forest or seaside air are due to the 
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presence of ozone in such air; that ozone in the air, whether produced 
naturally or by respondent’s devices, is conducive to health; that respond- 
ent’s devices produce, in addition to ozone, certain rays, and that both 
penetrate the flesh, blood and bones of the user, destroying all infections 
and resulting in the restoration of health; that ozone, in the concentrations 
produced by respondent’s devices under usual conditions, is an effective 
germ destroyer; that the use of the said devices constitutes a competent 
and adequate treatment for arthritis, rheumatism, neuritis, sinus trouble, 
asthma, ulcers, varicose veins, diabetes, prostate, bladder and kidney 
trouble, pneumonia, colds, angina pectoris, and for all diseases of infec- 
tious origin, and all diseases affecting the blood or the respiratory tract. 

Par. 5. The aforesaid representations and advertisements used and 
disseminated by respondent as hereinabove described are false and mis- 
leading. In truth and in fact the benefits experienced by those who so- 
journ in the mountains, or forests, or at the seashore, are in no way at- 
tributable to the presence of ozone in the atmosphere. The presence of 
ozone in the atmosphere, whether produced by natural phenomena or by 
respondent’s devices, is not conducive to health. The so-called “rays” 
claimed to be emanated by respondent’s devices are no more than a radia- 
tion of the general nature of the static electricity which emanates from 
many electrical devices when in use. They are wholly devoid of therapeu- 
tic properties and will neither penetrate or carry ozone into the flesh, blood 
or bones. Neither the “rays” nor the ozone, nor the two combined, will 
destroy infection in or purify the bloodstream of the user of the devices. 
Ozone is an extremely poisonous gas and will, in sufficient concentration, 
kill germs and bacteria; such a concentration will not, however, be pro- 
duced by respondent’s devices under any usual condition, and such a con- 
centration, if breathed by humans, would cause severe injury, if not death. 
Ozone is without therapeutic value in the treatment of any disease, since 
it can be breathed safely only in concentrations so minute as to be of no 
therapeutic significance. The use of respondent’s devices is not a compe- 
tent or adequate treatment for arthritis, rheumatism, neuritis, sinus 
trouble, asthma, ulcers, varicose veins, diabetes, prostate trouble, bladder 
ailments, kidney infections, pneumonia, colds, angina pectoris, or any dis- 
ease of infectious origin or any disease affecting the blood or the respir- 
atory tract or any other disease or ailment. 

Par. 6. Jtespondent’s advertisements, disseminated as aforesaid, are 
false advertisements for the further reason that they fail to reveal facts, 
set forth below, ‘hich are material in the light of other representations 
made there’n or material with respect to consequences which may result 
from the use of the devices to which said advertisements relate under such 
conditions as are customary or usual, namely, that ozone is particularly 
irritating to the mucous membranes of the respiratory organs in concen- 
trations of more than one-half part of ozone to one million parts of air; 
that no concentrations greater than this should be breathed, since they are 
capable of causing serious irritations of the respiratory tract, particularly 
if breathed over an extended period; that the ratio of ozone to air in the 
atmosphere breathed by users of respondent’s devices will vary, since it is 
influenced by many factors, including the output of the device, the size of 
the room, the ventilation, the humidity, and the proximity of the user to 
the machine; that breathing in proximity to the machine should be 
avoided; that the inhalation of excessive amounts of ozone may result in 


rritation of the respiratory organs, ™ 
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Par. 7. In the course and conduct of his said business and for the ; ur- 
pose of inducing the purchase of the said devices in commerce, respondent 
has made, and caused to be made by means of advertising folders and cir- 
culars sent through the United States mail to prospective purchasers in vari- 
ous States of the United States, and by other means, representations and 
claims with respect to the efficacy of his air-treating devices as deodorizers 
and the manner in which they accomplish this result. Among and typical 
of the claims and representations so made by respondent are the following: 


Ozone is a great oxidizing agent, and one of our machines soon destroys all the nox- 
ious stenches and smell of the sick room, hospital, the restaurant, theatre, glue factory 
or other industrial plant. 

We also sell a powerful unit for $125.00 which many people buy. The latter model 
will air-condition any theater, hospital or large building and destroy all smells and 
odors. < 


Par. 8. By the use of the statements and claims hereinabove set forth, 
and others similar thereto not specifically set out herein, respondent has 
represented, directly or by implication, that his said devices will destroy 
any and all odors, including those of the sick room, hospital, restaurant, 
industry, theatre, glue factory or other building, by the oxidation tiereof. 

Par. 9. The aforesaid representations so made and disseminated are 
false and misleading. In truth and in fact while some odors are of such a 
chemical composition that they are susceptible of oxidation by ozone, the 
extent of the oxidation of such odors by the use of respondent’s devices 
will depend upon the quantitative relation of the ozone produced to the 
amount of atmosphere to be “‘deodorized”’ and the degree of the intensity 
of the odor in such atmosphere. Oxodizable odors may be present in such 
concentrations that they cannot be more than partially oxidized by tie 
ozone produced by responcent’s devices, and the unoxidized remainder 
may ke perceptible. Other odors are so chemically constituted as to be 
unoxidizable and will not be affected by ozone. 

Par. 10.° The use by respondent of the foregoing false and misleading 
statements, representations and advertisements with respect to his de- 
vices, disseminated as aforesaid, in connection with the sale of his devices, 
has had the tendency and capacity to mislead and deceive a substantial por- 
tion of the purchasing public into the erroneous and mistaken belief that 
such statements, representations and advertisements were true, and to 
induce a substantial portion of the purchasing public, because of said 
erroneous and mistaken belief, to purchase respondent’s said devices. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public, and constitute unfair and 
deceptive acts and practices in con merce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of respondent, in 
which answer respondent admits all the material allegations of fact set 
forth in said complaint, and states that he waives all intervening procedure 
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and further hearings as to said facts, and the Commission having made its 
findings as to the facts and conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act: 

It is ordered, That the respondent, William M. Stone, individually and 
trading as Stone Manufacturing Company and as Ozone Ray, and his 
representatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale and distribu- 
tion of respondent’s devices designated “Stone’s Ozone Producer” and 
“‘Stone’s Ozone-Ray Producer,” or any other devices of substantially simi- 
lar character, whether sold under the same names or under any other 
names, do forthwith cease and desist from directly or indirectly: 

1, Disseminating or causing to be disseminated any advertisement by 
means of the United States mails, or by any means in commerce, as “com- 
taerce” is defined in the Federal Trade Commission Act, which advertise- 
ment represents, directly or by implication: 

(a) that the breathing of atmosphere containinz ozone produces Lene- 
ficial results or is conducive to health; 

(b) that respondent’s devices produce or emanate penetrating rays, or 

that any rays produced by said devices have any therapeutic properties or 
will carry ozone into the body tissues; ~ 

(c) that ozone, in the concentration produced by responcent’s devices 
under any usual condition of use, is an effective germicide; 

(d) that the use of respondent’s devices constitutes a cure or remedy » 
for, or possesses any therapeutic value in the treatment of arthritis, rheu- 
matism, neuritis, sinus trouble, asthma, ulcers, varicose veins, diabetes, 
prostate trouble, bladder ailments, kidney infections, pneumonia, colds, 
angina pectoris, or any disease of infectious origin, or any disease affecting 
the blood or the respiratory tract or any other disease or ailment. 

2. Disseminating or causing to be disse: inated any advertisement by 
means of the United States mails or any means in commerce, as ‘‘com- 
merce”’ is defined in the Federal Trade Commission Act, which advertise- 

. ment fails to reveal that changes in condition may render the atmosphere 
in which respondent’s devices are operated, irritant to the respiratory 
organs; that the concentration of ozone should not in any case be allowed 
to exceed one-half part of ozone to one million parts of air; that breathing 
near the devices should be avoided, and that the inhalation of excessive 
amounts of ozone may result in irritation of the respiratory organs; pro- 
vided, however, that such advertisement need contain only the statement, 
““Caution: Use and operate only as directed,’’ if and when the directions for 
use and operation are attached to the device and contain the revelations 
required by this paragraph. 

3. Disseminating or causing to be disseminated any advertisement by 
any means for the purpose of inducing or which is likely to induce, directly 
or indirectly, the purchase in commerce, as “‘commerce”’ is defined in the 
Federal Trade Commission /.ct, of respondent’s devices, which advertise- 
ment contains any representation prohibited in paragraph 1 hereof, or 
which fails to comply with the affirmative requirements set forth in para- 
eraph 2 hereof. at 

It is further ordered, That the respondent, William M. Stone, individ- 
ually, and trading as Stone Manufacturing Company and as Ozone Ray, 
and his representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale and 
distribution in commerce, as “‘commerce”’ is defined in the Federal Trade 
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Commission Act, of respondent’s devices designated ‘‘Stone’s Ozone Pro- 
ducer” and ‘‘Stone’s Ozone-Ray Producer,’’ or any other devices of sub- 
stantially similar character, whether sold under the same names, or under 
any other names, do forthwith cease and desist from representing, directly 
or by implication: 

(a) that the use of said devices will destroy odors unless such represen- 
tation is limited to odors which, by reason of their composition and degree 
of concentration, can be oxidized by ozone, and as to these odors, unless 
such representation is limited to such deodorizing effect as may result from 
the amount of ozone generated and available for oxidation. 

It is further ordered, That the respondent shall, within sixty (60) days 
after service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has com- 

_dlied with this order. 


HOWE AND CO, or 
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PHIL HOWE, DAVID A. HOWE, AND JOANNE B. HOWE, 
TRADING AS HOWE AND COMPANY 


MODIFIED CEASE AND DESIST ORDER 


Docket 4729. Order, December 28, 1946 


Modified order, pursuant to provisions of Section 5 (2) of the Federal Trade Commission 
Act and in accordance with decree below referred to, in proceeding in question, in 
which original order issued on May 6, 19438, 36 F.T.C. 685, and in which (1) Circuit 
Court of Appeals for the Ninth Circuit, on April 4, 1945, in Howe et al. v. Federal 
Trade Commission, 148 F. (2d) 561, 40 F.T.C. 889, rendered its opinion, dismissed 
respondents’ petition to review and set aside said order, and granted the Commis- 
sion’s motion to modify the order and to affirm and enforce the same as modified, | 
and entered its decree of enforcement; and (2) respondents, on August 7, 1945, 
filed their petition for writ of certiorari to the Supreme Court, which was denied on 
October 8, 1945, 326 U.S. 741— 

Requiring (1) respondents, their agents, representatives and employees, in connection 
with the offer for sale, sale and distribution of their cosmetic preparations in com- 
merce, to cease and desist from using the word ‘‘ Hollywood,” etc., or the words 
“Favorite of the Stars,” etc., to designate or describe their said product, etc.; and 
(2) respondent Phil Howe, his agents, etc., in connection with offer, etc., of re- 
spondents’ cosmetic preparations in commerce, to cease and desist from using the 
words ‘‘Carrot,” ‘‘Avocado,” “Honey and Almond,” “Turtle Oil,” or “Carrot 
Type.” “Avocado Type,” to designate the same, etc., or from misrepresenting the 
composition or qualities or properties of said various preparations; as in said order 
in detail set out. 


Moprriep OrDER TO CEASE AND DESIST 


This proceeding coming on for further hearing before the Federal Trade 
Commission, and it appearing that on May 6, 1943, the Commission made 
its findings as to the facts herein and concluded therefrom that the re- 
spondents, Phil Howe, David A. Howe and Joanne B. Howe, copartners, 
trading as Howe and Company, had violated the provisions of the Federal 
Trade Commission Act, and on May 6, 1943, issued and subsequently 
served its order to cease and desist upon said respondents. 

Thereafter, on July 6, 1943, respondents filed their petition to review 
and set aside the order to cease and desist in the United States Circuit 
Court of Appeals for the Ninth Circuit, and the Federal Trade Commis- 
sion filed a motion to modify said order to cease and desist and to affirm 
and enforce the same as modified. On April 4, 1945, respondents’ petition 
to review and set aside the cease and desist order was dismissed by said 
court, and the Federal Trade Commission’s motion to modify said order 
to cease and desist and to affirm and enforce the same, as modified, was 

ranted. 
Thereafter, on August 7, 1945, respondents filed their petition for writ of 
certiorari in the Supreme Court of the United States and said petition was 
denied on October 8, 1945. : 

Now, therefore, in conformity with the decree of the United States Cir- 


- 
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cuit Court of Appeals for the Ninth Circuit, and pursuant to the provisions 
of the Federal Trade Commission Act, the Commission issues this its mod- 
ified order to cease and desist: ; 

Tt is ordered, That the respondents, Phil Howe, David A. Howe, and 
Joanne B. Howe, individually and trading as Howe and Company, or trad- 
ing under any other name, and their agents, representatives and employ- 
ees, directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of respondents’ cosmetic prepara- 
tions in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

1. Using the word “Hollywood,” or any abbreviation or simulation 
thereof, to designate or describe any product which is not in fact manu- 
factured in Hollywood, California (the term ‘Hollywood, California,” as 
used herein, 11eans the entire city of Los Angeles, California, and those 
adjacent or contiguous independent municipalities which are generally re- 
garded as comprising the Los Angeles metropolitan area, such as Culver 
City, Burbank, Beverly Hills, Glendale and Santa Monica); or otherwise 
representing, directly or by implication, that any product is manufactured 
in Hollywood, California, when such is not the fact. 

2. Using the words “favorite of the Stars,” or any other words of similar 
import, to designate or describe respondents’ products; or otherwise 
representing, directly or by implication, that respondents’ products are 
recognized by leading motion picture actresses as possessing superior cos- 
metic properties. 

It is further ordered, That respondent Phil Howe, individually and trad- 
ing as Howe and Company, or trading under any other name, and his | 
agents, representatives and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale and distribu- 
tion of respondents’ cosmetic preparations in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

3. Using the word “Carrot” or the words “‘Carrot Type,” or any other 
word or words of similar import, to designate or describe any product 
which does not in fact contain the juice, extract, or other content of carrots. 

4, Using the word “Avocado” or the words ‘Avocado Type,” or any 
other word or words of similar import, to designate or describe any product 
which does not in fact contain the juice, extract, or other content of 
avocados. 

5, Using the words “Honey and Almond” or “Honey and Almond 
Type,” or any other words of similar import, to designate or describe any 
product which does not in fact contain honey and the extract or other con- 
tent of almonds. 

3, Using the words “Turtle il” or “Turtle Oil Type,” or any other 
words of a similar import, to cesignate or describe any product which does 
not in fact contain turtle oil. 

7. Representing, directly or by implication, that respondents’ product 
designated ‘Creme Moderne” penetrates the skin. 

&. Representing, directly or by implication, that respondents’ product 
formerly designated ‘Cleansing Cream, Carrot Type” induces a natural 
lubrication of the skin. 

®. Representing, directly or by implication, that resp ondents’ product 
formerly designated “Creme Nocturne, Tissue Type’’ nourishes the skin 
or tissues, or corrects skin dryness. 
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10. Representing, directly or by implication, that respondents’ product 
formerly designated “‘Creme Nocturne, Avocado Type” supplies vitamins 
or other nourishment to the skin, stimulates dormant or inactive muscles, 
or rebuilds tissues. 

11. Representing, directly or by implication, that any of respondents’ 
products contains ingredients which it does not in fact contain, or that any 
of such products possesses properties which it does not in fact possess. 

It is further ordered, That the respondents shall, within th rty (80) days 
after service upon them of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 
complied with this order, 
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ORDERS OF DISMISSAL, OR CLOSING CASE, ETC. 


Miron S. Kronur & Son, Inc. Complaint, December, 16, 1943. 
Order, July 3, 1945. (Docket 5102.) 

Charge: Selling on tying, restrictive and monopolistic basis, 
through respondent wholesaler’s arbitrary, coercive and oppressive 
refusal to sell large number of popular brands of whisky, controlled 
by it to retail liquor dealers unless said dealers purchase from re- 
spondent a stipulated quantity of wine or brandies or both; with the 
result of unreasonably restraining trade and commerce in said 
products and of having a dangerous tendency to create in respondent 
a monopoly in the sale of whisky and other alcoholic beverages in 
the District of Columbia. 

Order dismissing complaint without prejudice, follows: 

This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of the re- 
spondent, testimony and other evidence in support of, and in opposi- 
tion to, the allegations of the complaint taken before a trial examiner 
of the Commission theretofore duly designated by it, report of the 
trial examiner upon the evidence and exceptions filed thereto, briefs 
filed in support of the complaint and in opposition thereto, and oral 
argument of counsel; and the Commission being of the opinion— 

1. That there is substantial evidence that retail liquor dealers pur- 
chased wines and alcoholic beverages other than whisky from the 
respondent in order to obtain additional quantities of whisky ; 

2. That the development of the true facts has been hampered by 
the belief on the part of some dealers that any lack of cooperation 
with the respondent might result in inability to purchase necessary 
supplies of whisky ; 

3. That the record is not sufficiently clear to show the extent to 
which coercive measures were used by the respondent to induce retail 
liquor dealers to purchase alcoholic beverages other than whisky in 
order to obtain supplies of whisky ; 

4, That the evidence in the record is not sufficient to permit a de- 
termination as to whether the purchase of alcoholic beverages other 
than whisky in order to obtain necessary supplies of whisky has 
progressed to the point of causing serious injury because of over- 
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. 5. That there is testimony in the record which indicates that the 
high-pressure methods used in promoting the sale of other alcoholic 
beverages with the sale of whisky have been relieved since the issu- 
ance of the complaint herein and since the issuance of amended regu- 
lations on February 29, 1944, by the Board of Commissioners of the 
District of Columbia prohibiting a wholesaler from requiring a re- 
tailer, in.order to purchase an alcoholic beverage, to purchase any 
other type alcoholic beverage or other commodity ;—and the Com- 
mission having duly considered the matter and being now fully ad- 
vised in the premises. 
- It is ordered, That the complaint herein be, and the same hereby 
is, dismissed without prejudice to the right of the Commission to 
institute further proceedings should the facts so warrant. 

Before Mr. John W. Norwood, trial examiner. 

Mr. Floyd O. Collins for the Commission. 

Mr. Alvin L. Newmyer, of Washington, D. C., for respondent. 


Ext E@uan, TRADING UNDER HIS OWN NAME AND ALSO AS Ox’0-Gas 
Co. Complaint, September 3, 1943. Original findings and order, 
January 23, 1945. 40 F.T.C. 48. (Docket 5040.) Order vacating, set- 
ting aside and reopening case, etc., July 6, 1945. 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to qualities, properties or results and indorsement, 
sponsorship, or approval of product and claiming or using indorse- - 
ments or testimonials falsely or misleadingly as to or from major 
oil companies; in connection with the sale of a gasoline additive or 
a solution designed to be mixed with gasolines for use as a motor 
fuel, under designation “OX’O,” and of a gasoline to which said 
OX’O had been added designated “OX’O-Gas.” 

Order vacating and setting aside findings as to facts and order 
to cease and desist and reopening case for taking of further evidence, 
follows: 

This matter coming on to be considered by the Commission upon 
the motion of Richard P. Whiteley, Assistant Chief Counsel for the 
Commission, filed May 10, 1945, to reopen this proceeding for the 
taking of further evidence, the respondent’s answer to said motion 
to reopen filed May 21, 1945, and. the Commission’s rule to show 
cause returnable May 22, 1945, and the Commission having duly 
considered the matter and the record herein, and being now fully 
advised in the premises. 

It is ordered, That the findings as to the facts and order f cease 
and desist issued herein on January 28, 1945, be, and the same hereby 
are, vacated and set aside. 

It is further ordered, That this proceeding be, sari the same hereby 
is, reopened for the purpose of taking further evidence in support 
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of and in opposition to the allegations of the complaint as to the ef- 
fect of respondent’s solution designated “OX’O” and respondent’s 
gasoline designated “OX’O-Gas” upon carbon, carbon knock, valve 
stickiness and exhaust gases from gasoline engines. 

Before Mr. Miles J. Furnas, trial examiner. 

Mr. Joseph Callaway for the Commission. 

Mr. James P. Kohler, Mr. James P. Kohler, Jr., Mr. Joseph H. 
Denmark and Hoxie & Faithfull, of New York City, for respondent. 


Sanitizep, Inc. nr au. Complaint, August 8, 1944. Order, July 24, 
1945. (Docket 5201.) 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to qualities, properties or results and safety, and use 
of misleading name or designation; in connection with the manu- 
facture and sale of a chemical liquid compound, designated Sanit 
and cloth fabrics, cosmetic materials, leather goods and laundered 
materials, etc. treated with said “Sanit” or “sanitized.” 

Record closed by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that the repondents, Sanitized, Inc., a 
corporation, et al., have entered into a stipulation as to the facts and 
an agreement to cease and desist from certain enumerated practices, 
which stipulation and agreement was, on June 8, 1945, approved 
by the Commission, and the Commission having duly considered the 
matter, and being now fully advised in the premises, 

It is ordered, That the case growing out of the complaint herein 
issued on August 8, 1944, be, and the same hereby is, closed without 
prejudice to the right of the Commission to reopen the same and re- 
sume trial thereof in accordance with its regular procedure. 

Mr. Carrel F. Rhodes for the Commission. 

Mr. Philip S. Joseph, of New York City, for Sanitized, Inc., U. S. 
Process Corp., Morgan Laundry Service, Inc., Morgan Linen Serv- 
ice, Inc. and Morgan Service, Inc., and the officers and directors of 
said corporations. 

Mr. Sidney Golding, of New York City, for Golding Brothers Co., 
Inc. and Sanitized Bedding Associates, Inc., and the officers and 
directors of said corporations. 

Mr. John Arthur Brown, of Philadelphia, Pa., for William C. 
Hunneman, Jr. 

Mr. Henry F. Butler, of Washington, D. C., and Warner, Stack- 
pole, Stetson & Bradlee, of Boston, Mass., for Frank C. Donovan. 

Harrington, Hualey & Smith, of Youngstown, Ohio, for George 
Mealley. 

Mr. Julius Fine, of New York City, for Grey Advertising Agency, 
Inc. 
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Eastern Wine Corporation. Complaint, May 26, 1945. Order, 
August 21, 1945. (Docket 5325.) 

Charge: Selling on tying and restrictive basis, through respon- 
dent distributor’s oppressive and unfair refusal to sell the relatively 
limited still wines to its retail customers tied to it by wartime scare- 
ity and practice, unless they bought in connection therewith, a like 
or stipulated quantity of the less demanded sparkling wines. 

Dismissed without prejudice after answer by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the matter 
and being now fully advised in the premises. 

It is ordered, That the complaint herein be, and it hereby is, dis- 
missed without prejudice to the right of the Commission to insti- 
tute further proceedings in the matter. 

Mr. Floyd. O. Collins for the Commission. 


Mr. Archer Scherl and Mr. Jacob Stein, of New York City, for 
respondent. 


Suirper Har Co., Inc. Complaint, July 6, 1945. Order, August 
31, 1945. (Docket 5352.) 

Charge: Discriminating in price by selling its millinery to some 
purchasers at a higher price than the price at which it sells millinery 
of like grade and quality to other purchasers; in connection with 
sale of said products to jobbers, retail chain stores, and independent 
_ retailers, and at discriminatory differentials ranging from about 5 
to 80 percent depending on type, style and quality and customer or 
either, in violation of subsection (a) of Section 2 of the Clayton 
Act, as amended by the Robinson-Patman Act. 

Dismissed by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that Shirbee Hat Company, Inc., was duly 
incorporated under the laws of the State of New York, and was en- 
gaged for a period of time in the manufacture and sale of millinery 
at the time of the alleged violation of Section 2 (a) of the Robinson- 
Patman Act which is more specifically set out in the complaint 
herein, but that this corporation has since been dissolved, and is no 
longer engaged in business, and the Commission having duly con- 
sidered the matter and being now fully advised in the premises. 

It is ordered, 'That the complaint herein be, and the same hereby 
is, dismissed without prejudice to the right of the Commission to re- 
open the same and to institute further proceedings in the matter in 
accordance with its regular procedure. 

Mr. Edward 8. Ragsdale for the Commission. 
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_ Marton R. Gray, porne sustness as Marton R. Gray Co. Com- 
plaint, October 28, 1944. Order, September 14, 1945. (Docket 5242.) 

Charge: Neglecting, unfairly or deceptively, to make material 
disclosure as to composition of products, and misbranding, in vio- 
lation of the Federal Trade Commission Act and the Wool Products 
Labeling Act of 1939; in connection with the manufacture and sale 
of articles of wearing apparel and other garments. 

Record closed without prejudice, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that respondent Marion R. Gray discon- 
tinued the instant business in July, 1944; that all materials and 
equipment used in connection with the business have been sold to 
various purchasers; that there are no successors to the business and 
that there is no present indication that the business will ever be re- 
sumed by respondent, and the Commission having duly considered 
the matter, and being now fully advised in the premises. 

It is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission to reopen the same and resume trial thereof in ac- 
cordance with its regular procedure. 

Mr. DeWitt T. Puckett and Mr. G. M. Martin for the Commis- 
sion. 

Mr. Arnold Praeger, of Los Angeles, Calif., for respondent. 


Tue RicutTer and Puitures Co. Complaint, January 29, 1942. 
Order, October 10, 1945. (Docket 4688.) 

Charge: Advertising falsely or misleadingly as to retailer being 
“manufacturers,” “importers and exporters,” “distributors” and mis- 
representing prices as “list” or “catalog” (or used retail prices), in 
its catalogues, distributed chiefly to (1) dealers in unrelated prod- 
ucts and who do not stock its products for resale, and (2) to groups 
of individuals and individuals who buy for their own use; in con- 
nection with the sale of a substantial volume of merchandise of the 
kind usually and customarily sold by retail jewelers consisting of 
jewelry, silverware, luggage, giftware and other merchandise of like 
character. 

Record closed without prejudice, by the following order: 

This matter coming on for consideration by the Commission upon 
the motion of respondent for dismissal of the complaint issued 
herein, and it appearing to the Commission that the respondent has 
expressed its intention, in writing, to be bound by the Trade Practice 
Conference Rules promulgated for the Catalog Jewelry and Gift- 
ware Industry on December 23, 1948, and has furnished satisfactory 
evidence of such intention, and the Commission having duly con- 
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sidered said motion, and the record herein, and being fully advised 
in the premises. 

It is ordered, That the case growing out of the complaine eee 
issued on January 29, 1942, be, and the same hereby is, closed with- 
out prejudice to the nigh of the Commission to reopen the case and 
resume trial thereof in accordance with its regular procedure. 

Mr. William M. King for the Commission. 

Clark & Robinson, of Cincinnati, Ohio, for respondent. 


Wurm H. Wiser « Co. anp Jonn J. Crawiey. Complaint, Feb- 
ruary 20, 1943. Order, October 11, 1945. (Docket 4917.) 

Charge: Advertising falsely or misleadingly as to foreign history, - 
source and value of product and misrepresenting prices as to savings, 
discounts, and sacrifice offers; in connection with the publication and 
sale of books, pamphlets and circulars, including sets of “Universal 
World History.” 

Record closed by the following order: 

This matter coming on for consideration upon the sepilichtin of 
respondents for a dismissal of the complaint, and it appearing to 
the Commission that respondents have signified their intention, in 
writing, to be bound by the Trade Practice Conference Rules pro- 
mulgated for the Subscription Book Industry, and have furnished 
satisfactory evidence of such intention, and the Commission having 
duly considered said application and the record herein, and being 
now fully advised in the premises. 

It is ordered, 'That the case growing out of the complaint issued 
herein be, and the same hereby is, closed without prejudice to the 
right of the Commission to reopen the same and resume trial thereof. 

Mr. John M. Russell for the Commission. 


INTERNATIONAL Distrisutine Corr. Complaint, December 24, 
1943. Order, October 11, 1945. (Docket 5105.) 

Charge: Selling on tying, restrictive and monopolistic basis, 
through respondent wholesaler’s arbitrary, coercive and oppressive 
refusal to sell large number of popular brands of whisky, con-_ 
trolled by it to retail liquor dealers unless said dealers purchase from 
respondent a stipulated quantity of wine or brandies or both; with 
the result of unreasonably restraining trade and commerce in said 
products and of having a dangerous tendency to create in respon- 
dent a monopoly in the sale of whisky and other alcoholic rete 
in the District of Columbia. 

Order dismissing complaint without prejudice, follows: 

This proceeding having been heard by the Federal Trade Com- 
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mission upon the complaint of the Commission, answer of the re- 
spondent, testimony and other evidence in support of, and in opposi- 
tion to, the allegations of the complaint taken before a trial exam- 
 iner of the Commission theretofore duly designated by it, report of 
the trial examiner upon the evidence and exceptions filed thereto, 
briefs filed in support of the complaint and in opposition thereto, 
and oral argument of counsel; and the Commission being of the 
opinion— 

1. That there is substantial evidence that retail liquor dealers pur- 
chased wines and alcoholic beverages other than whisky from the © 
respondent in order to obtain additional quantities of whisky; 

2. That the development of the true facts has been hampered by 
the belief on the part of some dealers that any lack of cooperation 
with the respondent might result in inability to purchase necessary 
‘supplies of whisky; and 

3. That the record is not sufficiently clear to show the extent to 
which coercive measures were used by the respondent to induce re- 
tail liquor dealers to purchase alcoholic beverages other than whis- 
ky in order to obtain supplies of whisky— 
and the Commission: having duly considered the matter and being 
now fully advised in the premises. 

It is ordered, That the complaint herein be, and the same hereby 
is, dismissed without prejudice to the right of the Commission to in- 
stitute further proceedings should the facts so warrant. 

- Before Ur. John W. Norwood, trial examiner. 

Mr. Floyd O. Collins for the Commission. 

Cooke & Beneman, Mr. Norman J. Morrison and Mr. Milford F. 
Schwartz, of Washington, D. C., for respondent. 


Tue Worm Pusuispinc Co. Complaint, May 23, 1944. Order, 
October 11, 1945. (Docket 5163.) 

Charge: Advertising falsely or misleadingly as to composition 
and nature of manufacture of product, to wit, as genuine leather 
binding, and hand-tooled; in connection with the publication and 
sale of a dictionary designated “Webster’s Universal Unabridged 
Dictionary, Florentine DeLuxe Edition.” 

Complaint dismissed without prejudice, by the following order: 

This matter coming on to be heard by the Commission upon the 
motion of the Acting Chief Counsel for the Commission to amend 
the complaint herein to conform to the proof, and the Commission 
having considered said motion and the record herein and being now 
fully advised in the premises. 

It is ordered, That said motion be, and it hereby is, denied. 

It is further ordered, That the complaint herein be, and it hereby 
is, dismissed without prejudice to the right of the Commission to 
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institute further proceedings in the matter should the facts so war- 
rant. 
Before Ur. J. Earl Cox, tria) examiner. 
Mr. Merle P. Lyon and Mr. John M. Russell for the Commission. 
Wittenberg, Carrington & Farnsworth, of New York City, for 
respondent. 


Warerrsury Crock Co., ALSO TRADING UNDER THE NAME THE INGER- 
SoLL- WATERBURY Co. Complaint, September 25, 1941. Order, October 
15, 1945. (Docket 4595.) 

Charge: Neglecting, unfairly or deceptively, to make material dis- 
closure as to new appearing product being made in substantial part 
of used or reclaimed parts; in connection with the manufacture and 
sale of respondent’s dollar watches. 

Record closed without prejudice by the following order: 

This matter coming on to be considered by the Commission, and 
it appearing that the respondent has executed a stipulation whereby 
it agrees to cease and desist from using the practices alleged in the 
complaint in this proceeding to be unlawful, and the Commission 
being now fully advised in the premises. 

It is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission to reopen the same and resume trial thereof. 

Mr. Edw. W. Thomerson for the Commission. 

Carmody, Larkin & Torrance, of Waterbury, Conn., for respond- 
ent. 


Dorene Pusuisuine Co., Inc. anp JosepH Kay. Complaint, April 
22, 1944. Order, November 5, 1945. (Docket 5153.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results, limited number available, special reduced price, 
history, nature of product, and scientific or relevant facts; furnish- 
ing means and instrumentalities of misrepresentation and deception 
through supplying false and misleading leaflets, newspaper mats 
and other advertising material; and misbranding or mislabeling as 
to nature and qualities or properties of product; in connection with 
the publishing and sale of books and pamphlets on occult and kin- 
dred subjects and sale of oils, incense powders and similar articles 
allegedly designed for use in mystic and occult practices. 

Complaint dismissed without prejudice by the following order: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint, answer of the respondents, testimony and 
other evidence in support of and in opposition to the allegations of 
said complaint taken before a trial examiner of the Commission duly 
designated by it, report of the trial examiner upon the evidence and 
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exceptions filed thereto, and brief in support of the complaint (no 
brief having been filed by the respondents or oral argument re- 
quested) ; and the Commission having duly considered the matter 
and being now fully advised in the premises. 

Tt is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to insti- 
tute further proceedings should the facts so warrant. 

Before Mr. John W. Addison, trial examiner. 

Mr. William L. Pencke for the Commission. 

Mr. George Landesman, of New York City, for respondents. 


Erwin Lecuer, traprne as Lecuier Lazoratortes. Complaint, 
March 27, 1942.1 Order, November 30, 1945. (Docket 4081.) 

Charge: Advertising falsely or misleadingly as to qualities, prop- 
erties or results, history, unique nature and indorsements, sponsor- 
ship or approval of product and failure to reveal dangers in use 
thereof; in connection with the sale of a soap preparation designated 
as “Curl-A-New” and a hair dye preparation designated as “569 
Moorish Strate-Black.” 

This proceeding regularly came on for final hearing on the 
amended and supplemental complaint of the Commission, the answer 
of respondent thereto, testimony and other evidence in support of 
and in opposition to said complaint, report of the trial examiner 
and exceptions thereto, and briefs of counsel, and the Commission 
having considered the matter and being of the opinion that the 
evidence presented does not afford a clear, adequate, or sound basis 
for reaching a determination of the facts necessary to dispose of the 
principal issues in the proceeding upon the merits. 

It is ordered, That the amended and supplemental complaint 
herein be, and the same hereby is, dismissed without prejudice to the 
right of the Commission to institute further proceedings should the 
facts warrant such action. 

Before Mr. John W. Addison, trial examiner. 

Mr. R. A. McOuat for the Commission. 

Mr. Willis B. Rice, of New York City, for respondent. 


Sipney B. Koizter anp Bernice FEITLer, TRADING AS CHICAGO 
WuotrsaLte Co. Complaint, May 21, 1942. Order, December 17, 
1945. (Docket 4762.) 

Charge: Misrepresenting prices as “list” or “catalog” (or usual 
retail prices), in its price lists and catalogues, distributed generally 
(1) to dealers in unrelated products, and who do not stock its mer- 
chandise for resale, and (2) to groups of individuals, and individuals 


1 Amended and supplemental. 
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who buy for their own use; in connection with the sale of jewelry, 
silverware, luggage, giftware, household furniture and appliances, 
sporting goods, and other merchandise of like character. _ 

Record closed without prejudice by the following order: 

This matter coming on for consideration by the Commission upon 
the motion of respondents for dismissal of the complaint issued 
herein, and it appearing to the Commission that the respondents 
have expressed their intention, in writing, to be bound by the Trade 
Practice Conference Rules promulgated for the Catalog Jewelry 
and Giftware Industry on December 23, 1948, and have furnished 
satisfactory evidence of such intention, and the Commission having 
duly considered said motion, and the record herein, and being fully 
advised in the premises. 

It is ordered, That the case growing out of the complaint herein 
issued on May 21, 1942, be, and the same hereby is, closed without 
prejudice to the right of the Commission to reopen the case and re- 
sume trial thereof in accordance with its regular procedure. 

Mr. William M. King for the Commission. 

Mr. Simon Michelet and Mr. Karl Michelet, of Washington, D. C., 
for respondents. 


Max Rasrnowrrz, auras M. J. Rosmrts, anp Irvine ALINKOFSKY, 
ALIAS Irvine ALIN, TRADING As Arco Cass Co. Complaint, Septem- 
ber 4, 1942. Order, December 28, 1945. (Docket 4831.) . 

Charge: Advertising falsely or misleadingly as to dealer being 
manufacturer and misrepresenting and misbranding or mislabeling 
as to prices being wholesale, and as to respondent’s identity, through 
circular letters and “discount cards” containing such statements as 
“buy direct from our wholesale show room,” “our wholesale dis- 
count.” “Reg. retail,” “your price,” etc.; in connection with the sale 
of traveling bags of various kinds, brief cases, trunks, and other 
articles of luggage, giftwares, and other merchandise, and on the 
part of respondents engaged chiefly in sale of products at retail. 

Record closed without prejudice, by the following order: 

This matter coming on to be heard by the Commission upon the 
record and it appearing that the business formerly conducted by 
respondents has been discontinued, with no indication that it will be 
resumed, and the Commission having duly considered the matter, 
and being now fully advised in the premises. 

lt is ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice to the right of 
the Commission to reopen the same and resume trial thereof in ac- 
cordance with its regular procedure. 

Mr. William M. King for the Commission. 

Mr, Michael C. Sigler, of Brooklyn, N. Y., for respondents. 


STIPULATIONS’ 


3 2 ba 
DIGEST OF GENERAL STIPULATIONS OF THE FACTS 
. AND AGREEMENTS TO CEASE AND DESIST? 


: 

«8845.8 Window Shades—Size or Dimensions,—The Commission 
directed that Stipulation 2845, entered into by the respondent named 
below, be amended by striking therefrom a part of the inhibition 
that appeared thereon, #0 that the stipulation now reads as follows: 

Columbia Mills, Inc., » New York corporation with principal 
place of business in New York, N. Y., also operating factories and 
maintaining branches in a number of other States, engaged in the 
manufacture of window shades and in the sale and distribution 
thereof in interstate commerce, in competition with corporations, 
firms and individuals likewise engaged, entered into the following 
agreonon, to case and desist from the alleged unfair methods of 

ition in commerce 4% wh forth therein. 

Columbia Mills, Inc, agreed that, in connection with the sale and 
distribution of ite window shades in commerce as defined by the 
Federal Trade Commission Act, At will forthwith cease and desist 
from the use of any Jabel, brand, tag, advertisement, writing -or 
repreemtation purporting to designate or indicate the size or dimen- 
gions of any such products that does not dearly, definitely and un- 
ambiguously set forth the finished size, that is, the dimensions of 
the product a8 offered for wale, (Oct, 8, 1945.) 

W902? Pilter Devices and Medicinal Preparation—Qualities, Prop- 
erties or Results, History and Testimonials—The Commision 
directed that Mipulation 2992, entered into by the respondent named 
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below, be amended by striking therefrom inhibitions (1) and (2) 
that od thereon and substituting the following, so that the 
stipulation now reads as follows: 

W. Rolla Wilson, an individual cok TE as Wilson Hay Fever Disk 
Co. with place of business at Minneapolis, Minn., engaged in the sale 
and distribution of filter devices for use in the nostrils and a medic- 
inal preparation for use therein, which he designates as “Wilson 
Hay Fever Disks” and “Wilson Inhalant,” in interstate commerce, 
in competition with individuals, firms and corporations likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth. 
therein. 

W. Rolla Wilson, whether trading under his own name, under the 
trade name Wilson Hay Fever Disk Co., or under any other trade 
name or style, in connection with the sale and distribution in com- 


merce as defined by the Federal Trade Commission Act, or the ad- — : 


vertising by the means and in the manner above set forth of his 
“Wilson Hay Fever Disks” and/or “Wilson Inhalant,” or any other 
device or preparation of substantially the same construction or com- 
position, whether sold under such names or any other name or names, 
agreed that he will forthwith cease and desist from representing, 
directly or inferentially: 


1. That said devices and/or the medication used therewith afford 
prompt or complete relief from the discomforts of hay fever; or 
_ that they are effective in such condition in excess of affording par- 
tial protection of the nasal membrane from pollen respired through 
the nostrils; 

2. That said devices constitute a means for removing all pollen 
and/or dust from respired air; or that they will bring about a nor- 
mal condition in the nose or other parts of the respiratory tract in- 
flamed as the result of sensitivity to pollen. 

3. That said devices constitute an effective treatment for sinusitis 
or asthma, or relieve such conditions; : 
4. That said devices will provide adequate protection for factory 
workers, farmers or soldiers, against dust or other irritating particles; 

5. That he originated the theory that hay fever would be relieved 
by excluding pollen or dust from the nasal passages; 

6. That the use of said devices has been endorsed by hay fever 
associations or medical magazines. 

It is also agreed by the said W. Rolla Wilson that he will not pub- 
lish any testimonials containing statements or assertions contrary 
to the terms of the foregoing agreement. (Nov. 15, 1945.) 


4074.1 Ointment—Qualities, Properties or Results—The Com- 


1 Amended. 
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mission directed that Stipulation 4074, entered into by the respondent 
named below, be amended and substituting the following, so that 
the stipulation now reads as follows: 

Dermatological Products Corporation, a New Jersey corporation, 
with principal place of business at Hoboken, N. J., and Samuel 
Thomas, Maurice C. Thomas and Philip C. Thomas who are and for 
some time past have been associated with the aforesaid corporation 
in the manufacture of pharmaceutical products, including a medi- 
cated salve designated “Dr. Thomas’ Ointment,” and in the advertise- 
ment and sale thereof in commerce, as commerce is defined by the 
Federal Trade Commission Act, under the adopted trade name 
“Glenn Products Company.” The said corporation and the said in- 
dividuals have been engaged at all times herein referred to in com- 
petition with other corporations and with individuals and other con- 
cerns likewise engaged, and have entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition in commerce as set forth therein. 

Dermatological Products Corporation and Samuel Thomas, 
Maurice C. Thomas and Philip C. Thomas agreed that in the dis- 
semination of advertising, by the means and in the manner above set 
out, of the product designated “Dr. Thomas’ Ointment,” or of any 
other product of substantially the same properties, whether sold 
under said name or any other name, it and they and each of them 
will cease and desist forthwith from the use of the expression “leg 
sores” or “old leg sores,” or of any other expression or term of simi- 
lar implication, as descriptive of the conditions for which said 
product is offered as a treatment or cure or as a palliative. The said 
corporation and the said individuals, and each of them, also agree 
to cease and desist from the use of the term “sore,” either alone or 
in connection or conjunction with the word “old” or with any other 
word or words, the effect of which tends or may tend to cause or con- 
vey the impression or belief that the said product will effectively 
treat or cure or will afford palliative relief for lesions which are 
chronic or of long standing. (Dec. 28, 1945.) 

4091. Books—“Abridged.”—Crestwood Publishing Co., Inc., is a 
New York corporation with its place of business at New York, N. Y. 
Theodore Epstein and Michael M. Bleier, also of New York, N. Y., 
have been active in the promotion of said business. Said corporation 
and individuals now are or have been engaged in the sale and dis- 
tribution of books in interstate commerce, in competition with cor- 
porations, firms and individuals likewise engaged, and have entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Crestwood Publishing Co., Inc., and Theodore Epstein and Michael 
M. Bleier, in connection with the sale and distribution of their books 
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in commerce, as defined by the F ederal Trade Commission ‘Act, 
agreed that they and each of them will forthwith cease and desist 
from: 

1. Selling or offering for sale any abridged copy of a book or pub- 
lication, unless the word “Abridged” appears on the front cover 
and on the title page of the book, in immediate connection with the 
title and in clear, conspicuous type. If the book has an additional 
wrapper or covering bearing the title thereof, then the front page 
of such wrapper shall in like manner bear the conspicuously dis- 
played word “Abridged” ; 

2. Representing, as by statements such as “A $2.00 DETECTIVE 
THRILLER” or «A $2.00 MYSTERY NOVEL,” or in any other 
manner or by any other means that an abridged book is complete as 
originally published. (July 6, 1945.) 

4092. Books—“Abridged” and New Title. —Quinn Publishing Co., 
Inc., a New York corporation with place of business at New York, 
N. Y., engaged in the sale and distribution of books in intonstate 
commerce, in competition with corporations, firms and individuals 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. : 

Quinn Publishing Co., Inc., in connection with the sale and dis- 
tribution of its books in commerce, as defined by the Federal Trade 
Commission Act, agreed that it will forthwith cease and desist from: 

1. Selling or offering for sale any abridged copy of a book or pub- . 
lication, unless the word “Abridged” appears on the front cover and 
on the title page of the book, in immediate connection with the title 
and in clear, conspicuous type. If the book has an additional wrap- 
per or cover bearing the title thereof, then the front page of such 
wrapper shall in like manner bear the conspicuously displayed word — 
“Abridged” ; 

2. Dissemination of any advertisement pertaining to abridged 
copies or reprints of books, unless such advertisement clearly and 
definitely indicates that such reprints are abridged and unless the 
title of each and every reprint so advertised be immediately accom- 
panied in equally conspicuous type by the word “Abridged”; 

3. Representing in any other manner or by any means that an 
abridged book is complete as originally published ; 

4. Using or substituting a new title for or in place of the original 
title of a reprinted story unless, whenever used, whether on the cover 
of the publication, on the title page, at the beginning of the text of 
the story or elsewhere, such substitute title be immediately accom- 
panied in equally conspicuous type by the title under which such 
story originally was published. (July 13, 1945.) 
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4093. Jewelry—Composition.—Originalities, Inc., a New York 
corporation with its principal place of business at New York, N. Y., 
engaged as a jobber in the sale and distribution of cheap seebat 
and specialties and novelties in interstate commerce, in competition 
with individuals and other corporations and concerns likewise en- 
gaged, entered into the following agreement to cease and desist from 

the alleged unfair methods of competition in commerce as set forth 
therein. 

Originalities, Inc., agreed that, in connection with the sale and 
distribution of said articles of jewelry in commerce, as commerce is 
defined by the Federal Trade Commission Act, it will cease and 
desist forthwith from the use of the term “14K Gold Plated” as a 
mark, stamp, brand or label for such of said articles as are merely 
flashed or colored with gold; and from marking, stamping, brand- 
ing, labeling or otherwise representing an article of jewelry, either 
by means of an indicated karat designation, when said article is not 
of the specified gold fineness throughout, or by means of the word 
“gold,” or any similar term, when said article is not made through- 
out of 24 karat gold. If a product is substantially plated or filled 
with an alloy containing gold, and the word “gold” is used in any 
description or branding of said plating or filling, then such word 
“sold,” whenever used, shall be immediately preceded by an appro- 
priate quality mark or designation clearly indicating its karat fine- 
ness, and shall be immediately followed by the word “plated” or the 
word “filled,” as the case may be—all in like lettering of equal size. 
If, however, the covering of an article of jewelry is not of such sub- 
stantial thickness as properly to be described as gold plate or gold 
filled, or the article is merely flashed or colored with gold, then in 
such case, the word “gold,” if used, shall be immediately followed in 
like lettering of equal size by the word “flashed” or the word 
“colored”—thus, “gold flashed” or “gold colored.” (July 18, 1945.) 

4094. Novelty Merchandise—Composition, Quality, Price, Guar- 
antee, Special or Limited Offer, Free, Etc.—Milton M. Mendelsohn, 
Phyllis Mendelsohn, and Monroe P. Mendelsohn are associated to- 
gether in a business enterprise, trading under the assumed name 
National Novelties, with place of business at Chicago, Il., engaged 
in the mail order sale and distribution of novelty merchandise in 
interstate commerce, in competition with firms, individuals and cor- 
porations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 

-commerce as set forth therein. 

Milton M. Mendelsohn, Phyllis Mendelsohn and Monroe P. Men- 
delsohn, whether operating in their own names, as National Novel- 
ties, or by any other trade designation or style, in connection with 
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the offering for sale, sale and distribution of iain merchandise in 
commerce as defined by the Federal Trade Commission Act, agreed 


that they and each of them will forthwith cease and desist from 


representing directly or inferentially : 


(a) That any of the spoons, knives, forks or flatware sets thus . 


advertised and sold by them is sterling silver-plated, fine sterling 
silver plate, richly plated with pure sterling silver, plated with pure 
sterling silver, sterling quality silver plated, fine quality silver plate, 
heavily silver plated, triple plated, richly plated with pure silver; 
has reinforced nickeled steel base, nickeled reinforced steel base or 
strongly reinforced steel base; is of lifelong quality, a nationally 


famous tableware, a top ranking favorite of brides; is limited in. 


number of sets allowed each customer; or is offered at a price far 
below, or any below, the cost of inferior tableware; and from the 
use of the name and trademark of R. B. Rogers Silver Company in 
any manner which may suggest or convey the impression to pur- 
_ chasers that this is Rogers silverware ; 

(b) That the camera advertised and sold by them is a bargain of 
a lifetime, or any bargain at all at the price charged; is not just 
another cheap camera; is precision made or of fine quality precision 
construction; has many, er any, features that one must see to appre- 
ciate; acts or performs like cameras costing as high as ten dollars, 
or costing any more than this; takes either excellent, beautiful, clear 
or sharp pictures; or that its carrying case is handsomely tailored 
or attractive; and from describing its lens as a “Genuine Graf Lens,” 
or in any other manner connoting or suggesting that such equipment 
is a Graflex lens; or designating a mere service charge agreement 
as a “money-back no risk guarantee” ; 

(c) That the billfold offered for sale by them contains a zipper, 
is equipped with a specially patented change purse, is of tooled 
leather, or at the price advertised is a sensational bargain or any bar- 
gain; and from delivering with this or any other product, a card, 
label or marking which bears a fictitious price in excess of that for 
which said article is regularly and customarily offered for sale at 
retail ; 

(d) That the advertising sample of perfume included as a bonus 
with their merchandise is famous, is so rare or otherwise unique as 
to compare with $5 types, would be a treasured gift package for a 
loved one, or is made available only by special arrangement with the 
Duchess D’ Andre or anyone else; 


(e) That the fountain pen and pencil set offered for sale by them _ 


is the greatest pen and pencil offer ever made, an amazing bargain, or 
otherwise advantageous at any such price as that hereinabove adver- 
tised ; that said pen is beautifully mottled, smooth writing, or operates 
on a new vacuum plunger or other new principle; that said pencil is 
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oat ae sa eBeeriae A Raia eas duties fbi ete use of the name 

us Make” in any way so as to 
import or imply that such articles were produced by the makers of 
Eveready flashlights: 

(f) That the spyglass offered for sale by them is a 10 power tele- 
scope, magnifies 10 times, brings far-away objects 10 times closer; is 
precision built, focuses instantly, clearly or sharply; has any real 
value for spotting airplanes, identifying distant objects, people or 
animals, or for use by sailors, soldiers, air wardens, boy scouts; or 
that it is comparable in power to a ten-dollar telescope or any other 
instrument costing more than the cheap scopes of similar grade; 

(g) That the bridal set advertised and sold by them constitutes 
America’s greatest value, or any real value whatsoever, in genuine 
diamonds; that said wedding band has 8 matched diamonds, or that 
said engagement ring is set with a gleaming solitaire; that such rings 
are exquisite examples of fine jewelcraft, are wrought: or, by depic- 
tion or otherwise, that they have heavy, broad bands or are mounted 
with large, sparkling diamonds; and from describing or referring 
to small diamond chips as precious diamonds, or representation that 
the purchase of such bridal set is an investment in diamonds. 

(h) That the stock of any merchandise customarily advertised by 
them is so “limited” that purchasers must order quickly or fail to 
get the same; and from labeling or referring to their regular order 
form as a “priority coupon” or in any other manner connoting that 
for the user thereof a reservation will be made or some preference 
granted. 

Said parties respondent also agree to cease and desist from: 

(i) Designation of their so-called Lucky Wishbone pin, or other 
merchandise of like composition, as 24 Kt. Gold, 24 Kt. Gold Plated, 
or Plated with genuine 24 Kt. Gold; and from the use of the word 
“gold” or similar term as a designation for or as descriptive of any 
article not made throughout of 24 karat gold. When and if the word 
“sold” be used in describing an article made of an alloy throughout 
containing the element gold, then in immediate connection therewith 
the karat fineness of such alloy shall be indicated by a proper quality 
mark or designation—all in conspicuous lettering of equal size. If 
such article is substantially plated or filled with an alloy containing 
gold and the word “gold” be used to describe such plating or filling, 
then such word “gold” shall wherever used be immediately preceded 
by an appropriate quality mark or designation clearly indicating its 
karat fineness, and shall be immediately followed by the word 
“plated”—all in conspicuous lettering of equal size. Provided also, 
that if the coating is not of such substantial thickness as properly to 
be described as gold plated, but the article is merely flashed, washed 
or colored with gold, then in such case, the word “gold,” if used, 
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shall be immediately followed in like lettering of equal size by the 
word “flashed,” the word “washed” or the word “colored” ; 

_(j) Representation that any article of merchandise is “absolutely 
free,” a “free gift,” a “truly sensational free offer,” a “free offer,” 
“oift offer,” a “generous gift, ” or is otherwise without cost to the 
recipient ees such article is not a gratuity, and the prospective 
recipient is required as a consideration to purchase some other article 
or articles or render some service in order to obtain the same; 

(k) Representing, by the use of the words “guaranteed,” “we 
absolutely guarantee,” or other words of like meaning in their adver- 
tising material or otherwise, that a product is guaranteed unless, 
whenever used, clear and unequivocal disclosure be made in direct 
connection therewith of exactly what is offered by way of security; 

(1) Representing as the “bona-fide value” or the value of certain 
merchandise any amount which is fictitious and in excess of the price 
for which said merchandise is regularly and customarily sold or 
offered for sale in the market ; . 

(m) Representation of an offer regularly made to all purchasers 
as a “special” offer to preferred customers only, to the readers of the 
magazine in which it appears, or to any persons or in any way; or 
that such an offer is a “low close-out price,” a “sale-price,” or other- 
wise unusual in amount, terms or trade concessions; 

(n) Statement or assertion that any of their merchandise, at the 
prices above advertised or prices even approximating same, is a 
thrilling or sensational bargain, a sensational scoop value, amazingly 
low priced, low priced, a truly sensational saving, a big money sav- 
ing or a money saver; that it is rare, hard-to-get, seems impossible 
to buy elsewhere, or would cost twice as much—or any more—else- 
where; or any other presentation exaggerating beyond the bounds 
of on the real quality or value of the articles offered for sale by 
them. (July 25, 1945.) 

4095. Umbrellas—Used, Rebuilt or SecoWdharid as New and 
Composition.—Edward Wegbreit and Leo Wegbreit, copartners trad- 
ing as Bell Umbrella Manufacturing Co., with place of business at 
New York, N. Y., engaged in the manufacture of umbrellas and in 
the sale and distribution thereof in interstate commerce, in competi- 
tion with individuals, firms and corporations likewise engaged, en- 
tered into the following agreement to cease and desist from the al- 
leged unfair methods of competition in commerce as set forth there- 
in. 

Edward Wegbreit and Leo Wegbreit, whether trading under their 
own names, under the trade name of Bell Umbrella Manufacturing 
Co., or under any other trade name or style, in connection with the 
sale and distribution of umbrellas in commerce as defined by the 
Federal Trade Commission Act, agreed that they, and each of them, 
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individually or as copartners, will forthwith cease and desist from: 

1. Offering for sale or selling any rebuilt or secondhand umbrellas 
or umbrellas containing rebuilt or secondhand parts unless there be 
securely attached to such umbrellas on an exposed and conspicuous 
place, with sufficient permanency to remain thereon in a clear, distinct 
and plainly legible condition throughout the sale or resale, distribu- 
tion and handling incident thereto, tags or labels bearing full and 
nondeceptive disclosure of the fact that such umbrellas or parts are 
not new but are used, rebuilt or secondhand as the case may be; or 
from offering for sale, selling, invoicing or advertising any rebuilt 
or secondhand umbrellas or umbrellas containing rebuilt or second- 
hand parts without clearly disclosing the fact that such umbrellas 
or parts are not new but are used, rebuilt or secondhand as the case 
may be. ; 

2. Advertising, branding, labeling, invoicing, selling, or offering 
for sale products composed in whole or in part of rayon without 
clearly disclosing, by the use of the word “rayon,” the fact that such 
products are composed of or contain rayon; and when a product is 
composed in part of rayon and in part of fibers or material other 
than rayon, from failing to disclose, in immediate connection or con- 
junction with the word “rayon,” and in equally conspicuous type, 
each constituent fiber of said product in the order of its predominance 
by weight beginning with the largest single constituent. (July 25, 
1946.) 

4097.1 Books—Nature, Sponsored, Etc.—H. Pettus Randall, an 
individual who, since 1935, has been engaged in the annual: publica- 
tion of a book composed, for the most part, of listings and bio- 
graphical sketches of colleges and university students throughout 
the United States, and in the sale and distribution of such books in 
interstate commerce, from his place of business in Tuscaloosa, Ala., 
and in competition with other individuals and with corporations and 
other concerns likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein. 

H. Pettus Randall agreed that, in connection with the conduct of 
his business involving the offering for sale, sale and distribution of 
his books containing the listings and biographical sketches of students 
in commerce, as commerce is defined by the Federal Trade Commis- 
sion Act, he will cease and desist forthwith from: 

1. The use of the words “Who’s Who” in connection or conjunction 
with the words “Among Students in American Universities and Col- 
leges,” or in any other way, as a title for said publications or as a 
trade name under which said publications are offered for sale or 


1 §tipulation 4096 published as corrected in 39 F.T.C, 646. 
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sold, unless wherever such words are used the same shall be accom- 
panied by a statement or statements, in letters of equal size and 
conspicuousness with the words “Who’s Who” to the effect that the 
publication in question is not that of A. N. Marquis & Company or 
the publication known as “Who’s Who in America”; 

2. Representing, as by the words “University, Alabama,” or by 
picturizations of a university building or buildings or campus scenes, 
so as to import or imply or the effect of which tends or may tend to 
convey or cause the impression or belief, contrary to fact, that the 
book publishing business of the said H. Pettus Randall is located 
at University, Alabama, or that his said business is in any way 
sponsored by the University of Alabama or by any school; 

3. Stating or representing, contrary to fact, that the listing of the 
names or the biographical sketches of students in said books is 
limited only to students of the following types: 
those of outstanding character, scholarship, leadership in extra- 
curricular activities and the possibility of future usefulness to busi- 
ness and society ; ; 
those whose choosing has been conscientiously and impartially made 
after careful, verified consideration of their qualifications; 
juniors, seniors, and students in advanced classes; 
those whose selections as candidates for inclusion in the books have 
been made with the collaboration, help and approval of college deans 
or presidents or of an unbiased committee from each university or 
college represented. (Aug. 2, 1945.) 

4098. Umbrellas—-Composition—Iro Schachter and Emanuel 
Schreck, copartners trading as Schachter & Schreck, with their 
principal place of business at New York, N. Y., engaged in the manu- 
facture or assembly of women’s umbrellas and in the sale thereof in 
interstate commerce, in competition with other partnerships and with 
individuals, corporations and other concerns likewise engaged, en- 
tered into the following agreement to cease and desist from the al- 
leged unfair methods of competition in commerce as set forth there- 
in. 

Iro Schachter and Emanuel Schreck agreed that, in connection 
with the conduct of their business in commerce, as commerce is de- 
fined by the Federal Trade Commission Act, they and each of them, 
whether trading under the firm name of Schachter & Schreck, or 
under any other name, will cease and desist forthwith from offering 
for sale or selling umbrellas, the covering material of which is made 
of or contains rayon, without disclosure of the fact that such mate- 
rial is rayon, made clearly and unequivocally, in the invoices and 
labeling and in all advertising matter, sales promotional descriptions 
or representations thereof however published or disseminated. (Aug. 
14, 1945.) 
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4100.1 Umbrellas—Used, Rebuilt or Secondhand as New and 
Composition.—Fred Rosenberg and Frieda Rosenberg, copartners 
trading as Rosenberg Umbrella Co., with principal place of business 
at New York, N. Y., engaged in the manufacture or assembly of wo- 
men’s umbrellas and in the sale and distribution thereof in inter- 
state commerce, in competition with other partnerships and with 
individuals, corporations and other concerns likewise engaged, en- 
tered into the following agreement to cease and desist from the al- 
leged unfair methods of competition in commerce as set forth therein. 

Fred Rosenberg and Frieda Rosenberg, whether trading as Rosen- 
berg Umbrella Co. or under any other name, in connection with the 
sale and distribution of umbrellas in commerce, as commerce is de- 
fined by the Federal Trade Commission Act, agreed that they and 
each of them, individually or as copartners, will cease and desist 
forthwith from: 

1, Offering for sale or selling any rebuilt or second-hand umbrellas 
or umbrellas containing rebuilt or second-hand parts unless there be 
securely attached to such umbrellas on an exposed and conspicuous 
place, with sufficient permanency to remain thereon in a clear, dis- 
tinct and plainly legible condition throughout the sale or resale, dis- 
tribution and handling incident thereto, tags or labels bearing full 
and nondeceptive disclosure of the fact that such umbrellas or parts 
are not new but are used, rebuilt or second-hand as the case may be; 
or from offering for sale, selling, invoicing or advertising any rebuilt 
or second-hand umbrellas or umbrellas containing rebuilt or second- 
hand parts without clearly disclosing the fact that such umbrellas or 
parts are not new but are used, rebuilt or second-hand as the case 
may be; 

2. Advertising, branding, labeling, invoicing, selling and offering 
for sale products composed in whole or in part of rayon without 
clearly disclosing, by the use of the word “rayon,” the fact that such 
products are composed of or contain rayon; and, when a product is 
composed in part of rayon and in part of fibers or material other 
than rayon, from failing to disclose, in immediate connection or con- 
junction with the word “rayon,” and in equally conspicuous type, 
each constituent fiber of said product in the order of its predomi- 
nance by weight, beginning with the largest single constituent. (Aug. 
21, 1945.) 

4101. Umbrellas—Composition—Rema Umbrella Manufactur- 
ing Corporation, a New Jersey corporation whose capital stock is 
owned in practically its entirety by one Edward Schmidt. Its prin- 
cipal place of business is located in Ridgefield Park, N. J., where it 
and the said Edward Schmidt have been engaged in the sale and 


1 Stipulation 4099 published in Volume 40. 
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distribution of women’s umbrellas in interstate commerce, and in 
competition with other corporations, individuals and concerns like- 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Rema Umbrella Manufacturing Corporation and Edward Schmidt 
agreed that it and he, whether trading under the said corporate name 
or under any other name, in the conduct of business in commerce, as 
commerce is defined by the Federal Trade Commission Act, will 
cease and desist forthwith from advertising, branding, labeling, in- 
voicing, selling or offering for sale products composed in whole or 
in part of rayon without disclosing, by the use of the word “rayon,” 
the fact that such products are composed of or contain rayon as the 
case may be; and, when a product is composed in part of rayon and in 
part of fabrics or materials other than rayon, from failing to dis- 
close, in immediate connection or conjunction with the word “rayon,” 
and in equally conspicuous type, each constituent fiber of said product 
in the order of its predominance by weight, beginning with the 
largest single constituent. (Aug. 24, 1945.) 


4102. Files—Old or Used as New.—Linford N. Duffield, an in- 
dividual trading as Verona Tool Co., with place of business at New- 
ark, N. J., engaged in the sale and distribution of reconditioned or 


' rebuilt files in interstate commerce, in competition with individuals, 


firms and corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 


Linford N. Duffield, whether trading under his own name, under 
_ the trade name of Verona Tool Co., or under any other trade name 
or style, in connection with the sale and distribution of merchandise 
in commerce, as commerce is defined by the Federal Trade Commis- 
sion Act, agreed that he will forthwith cease and desist from rep- 
resenting, directly or inferentially, that previously used or worn 
files are new merchandise, by failure adequately to remove from 
such files the original trade-mark or trade name, and by failure to 
stamp thereon, in conspicuous and legible terms which cannot be re- 
moved or obliterated without a grinding or buffing process, a state- 
ment that such files are “reconditioned” or “rebuilt”; and from rep- 
resenting in any other manner that said files are new merchandise. 
(Aug. 24, 1945.) 


4103. Hair Coloring Preparation—Safety.—Isadore Posner, an 
individual with place of business at New York, N. Y., engaged in 
the sale and distribution of cosmetic preparations, including a prepa- 
ration designated “Posner’s Hair Coloring,” in interstate commerce, 
in competition with individuals, firms and corporations likewise en- 
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gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Isadore Posner, in connection with the sale and distribution in 
commerce, as Bofucd by the Federal Trade Commission Act, or the 
saivengainy by the means and in the manner above set forth, of the 
preparation designated as “Posner’s Hair Coloring” or any other 
preparation composed of substantially the same ingredients or pos- 
sessing substantially the same properties, whether sold under such 
name or under any other name or names, agreed that he will forth- 
with cease and desist from disseminating any advertisement which 
represents directly or by implication that the use of said preparation 
is safe, or which fails conspicuously to reveal thereon the following 
cautionary statement: 

“CAUTION : This product contains ingredients which may cause skin irrita- 
tion on certain individuals and a preliminary test according to accompanying 


directions should first be made. This product must not be used for dyeing the 
eyelashes or eyebrows; to do so may cause blindness.” 


Provided, however, that if the directions for use, whether they ap- 
pear on the label, in the labeling, or in both label and labeling, con- 
tain an adequate warning of the preparations’ potential danger to 
health as aforesaid and also bear adequate directions for making the 
aforesaid preliminary test, said advertisement need contain only the 
cautionary statement: 

“Caution: Use only as Directed.” (Aug. 24, 1945.) 


4104. Photographic Enlargements—“Studios,” Composition, Na- 
ture, Value, Special Offer, Etc——Harry Rosenberg, an individual 
trading as Ardsley Studios, with place of business at New York, 
N. Y., engaged in the sale and distribution of cardboard framed en- 
largements of photographs in interstate commerce, in competition 
with individuals, firms and corporations likewise engaged, entered 
‘into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Harry Rosenberg, whether trading under his own name or under 

any assumed trade name or style, in connection with the sale and dis- 
_ tribution of his said cardboard framed enlargements of photographs, 
or any similar or like photographs or frames, in commerce as defined 
by the Federal Trade Commission Act, agreed that he will forth- 
with cease and desist from: 

1. The use of the word “Studios” as part of his trade name; and 
from the use of said word or other word or words of like meaning 
in any manner which imports or implies that he actually owns and 
operates or directly and absolutely controls a studio wherein is made 
or manufactured products offered for sale and sold by him; 
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2. Representing, directly or inferentially, that he uses “Oil Color- 
ing” on his photographs or enlargements, or otherwise that paint, 
the vehicle of which consists of oil, is used in coloring the same; 

3. The use of any representation which conveys or tends to convey 
the belief or impression that the frames of said enlargements are 
embossed or decorated with metallic gold; or otherwise, that picture 
frames are decorated with gold or any other product when, in fact, 
such frames are not actually decorated with the product so des- 
ignated ; 

4. Representing, directly or inferentially, that the insignia on his 
said picture frames are “deeply embossed”; or that any insignia, 
lettering or decorations on picture frames are embossed when, in 
fact, such insignia, lettering or decorations are not embossed, that is, 
raised in relief from the surface; 

5. The use of the term “leatherette” as a designation for, as de- 
scriptive of or in connection with the easel or other part of a picture 
frame which, in fact, is composed of ordinary cardboard or paste- 
board ; 

6. Representing that his said enlargements and frames are of a 
value of five dollars; or otherwise representing as the customary 
value or price of his products any amount which, in fact, is fictitious 
or in excess of the price at which such merchandise usually and cus- 
tomarily is offered for sale; 

7. Representing, directly or inferentially, that the aforesaid offer 
of a photographic enlargement and frame for $1.49 is a special offer; 
or otherwise that the price at which his products are offered for sale 
constitutes a special or reduced price when, in fact, such price is the 
usual or customary price at which such products are offered for sale 
by him in the usual course of business. (Aug. 29, 1945.) 

4105. Gelatine—Domestic as Imported.—James F. Drew, an in- 
dividual trading as Holland-American Gelatine Co., with principal 
place of business at New York, N. Y., engaged in the sale of food- 
products, including gelatine, to purchasers thereof, as confectioners, 
bakers and ice cream manufacturers, in interstate commerce, in com- 
petition with other individuals and with corporations and other 
concerns likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in - 
commerce as set forth therein. 

James F. Drew agreed that, in connection with the offering for 
sale, sale and distribution of his gelatine product in commerce, as 
commerce is defined by the Federal Trade Commission Act, he will 
cease and desist from the use of the statement “Importers of Genuine 
Holland Gelatine” on his stationery or printed matter, and from the 
effect of which tends or may tend to cause or convey the impression 
ase of the said statement in any way so as to import or imply or the 
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or belief that the gelatine which he offers for sale and sells has been 
imported by him or that it is a product made or manufactured in 
Holland. The said individual also agreed to cease and desist from. 
representing, through the use of the word “Holland” as part of the 
trade name under which he conducts his business in commerce, that 
the said business has some connection with a Dutch company that 
produces or manufactures gelatine, when such is not the fact. (Sept. 
11, 1945.) 


4106. Embalming Fluid—Size of Business—Royal Bond, Inc., 
a Missouri corporation with principal place of business at St. Louis, 
Mo., engaged in the sale and distribution ef embalming fluid in in- 
terstate commerce, in competition with corporations, firms and in- 
dividuals likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Royal Bond, Inc., in connection with the sale and distribution of 
embalming fluid in commerce, as commerce is defined by the Federal 
Trade Commission Act, agreed that it will forthwith cease and 
desist from representing, as by statements such as “America’s Larg- 
est Producers of Embalming Fluid” or otherwise, that it produces 
a greater quantity of embalming fluid than does any other establish- 
ment or concern in the United States of America. (Sept. 11, 1945.) 


4107. Umbrellas and Umbrella Covers—Composition.—Oscar I. 
Kahn, an individual trading both as O. I. Kahn & Co. and as Colum- 
bia Umbrella Co., with principal place of business at New York, 
N. Y., engaged in the manufacture of umbrellas and also of umbrel- 
la covers to be used by customers to replace umbrella covering mate- 
rials that have become unserviceable due to age, wear and the like, 
to customers including department stores, in interstate commerce, 
in competition with other individuals and with corporations and 
other concerns likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of com- 
petition in commerce as set forth therein. 

Oscar I. Kahn agreed that he, whether trading as O. I. Kahn & 
Co. or as Columbia Umbrella Co., or under any other name in the 
conduct of business in commerce, as commerce is defined by the Fed- 
eral Trade Commission Act, will cease and desist forthwith from 
advertising, invoicing, branding, labeling, selling or offering for 
sale products that are composed in whole or in part of rayon with- 
out disclosing, by use of the word “rayon,” the fact that such prod- 
ucts are composed of or contain rayon, as the case may be; and, 
when a product is composed in part of rayon and in part of fabrics 
or materials other than rayon, from failing to disclose, in immediate 
connection or conjunction with the word “rayon” and in equally con- 
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spicuous type, each constituent fiber of said product in the order 
of its predominance by weight, beginning with the eee single 
constituent. (Sept. 26, 1945.) 

4108. “Anti-Acid Granules’—Qualities, Properties or Results, 
Scientific or Relevant Facts and Testimonials——Ex-cel-cis Beauty 
Products Co., Inc., is a Nevada corporation with place of business 
at Salt Lake ae Utah; Ex-cel-cis Products Co. (Utah), Ex-cel-cis 
Products Co., Inc. (San Francisco), and Ex-cel-cis Products Co., 
Inc. (Los ‘Adipaled)- are Utah corporations with place of business 
at Salt Lake City, Utah; Ex-cel-cis Products Co., Inc. (Colorado), 
is a Colorado corporation with place of business at Salt Lake City, 
Utah; and Eastern Ex-cel-cis Beauty Products Co., Inc., is an Illi- 
nois corporation with its principal place of business at Chicago, Tl. 
Said corporations have been cooperatively engaged in the sale and 
distribution of cosmetic and other preparations, including a prepa- ~ 
ration designated as “Ex-cel-cis Anti-Acid Granules,” in interstate 
commerce, in competition with corporations, firms and individuals 


likewise engaged, entered into the following agreement to cease and — 


desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Ex-cel-cis Beauty Products Co., Inc., Ex-cel-cis Products Co. 
(Utah), Ex-cel-cis Products Co., Inc. (San Francisco), Ex-cel-cis 
Products Co., Inc. (Los Angeles), Ex-cel-cis Products Co., Ine. 
(Colorado), and Eastern Ex-cel-cis Beauty Products Co., Inc., in 
connection with the sale and distribution in commerce, as commerce 
is defined by the Federal Trade Commission Act, or the advertising 
by the means and in the manner above set forth, of the product here- 
tofore designated as “Ex-cel-cis Anti-Acid Granules” or any other 
preparation of substantially the same composition or possessing 
substantially the same properties, agreed that they and each of them 
will forthwith cease and desist from: 

1. The use of the term “Anti-Acid” or other term or words of 
like meaning as a designation for or as descriptive of said prepara- 
tion; or otherwise representing that the preparation is an anti-acid; 

2. Representing, directly or inferentially, that said preparation 
is a remedy or competent treatment for or will relieve distress after 
eating, heartburn, sour stomach, acid stomach, hyperacidity, acid 
indigestion or stomach or gastric ulcers; that the preparation will 
sweeten the stomach or neutralize an acid condition; or that it is 
helpful in neutralizing “systemic hyperacidity” or that such a con- 
dition actually exists; 

3. The use of any statement or representation that conveys or 
tends to convey the belief or impression that said preparation or 
the use thereof; 


(a) Serves to increase bodily resistance to tuberculosis, pneu- 
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monia, diphtheria, or any other infectious diseases or unnatural 
conditions; 

(b) Is of value in checking colds; 

(c) Will combat sluggishness or fatigue, or build up the recu- 
perative power of the body; 

(d) Will increase mental efficiency or physical endurance; 

(e) Has any tendency to cause joint or other tissue to be “free” 
or flexible, or has a soothing effect upon the brain or nerve tissues; 

(f) Has any significant influence upon the alkaline reserve or 
balance of the blood or the system; 

(g) Constitutes an effective treatment for acne, has any influence 
on scales, pits or enlarged pores resulting from acne, causes facial 
skin eruptions to disappear, corrects pimples or rash on the cheeks 
or forehead, or corrects dry or scaly skin; 

(h) Is an effective treatment for any diseases of the kidneys; 

(i) Will relieve pains in the arms or shoulders; 

(j) Will correct a mineral deficient diet, or constitutes a mineral 
supplement; 

(k) Will supply vital salts in building teeth, bony structure or 
nerve tissue; 

(1) Will correct bad breath due to digestive disturbances or to 
- any other causes; 

(m) Will create a healthy inward condition that outwardly radi- 
ates beauty, or otherwise is conducive to beauty; or 

(n) Is an effective treatment for or will relieve arthritis or 
rheumatism in mankind or animals; 

4. Representing, directly or inferentially, that the consumption 
of potatoes, gravies, rice, pastries, meats, sweets or starches, results 
in the production of acids injurious to the system; or that the con- 
sumption of large amounts of so-called acid-ash foods overworks 
the kidneys or attacks the calcium carbonate of the bones or teeth; 

5. Publishing or otherwise disseminating testimonials contain- 
ing any statement or assertion contrary to the terms of the fore- 
going agreement. (Sept. 26, 1945.) 

4109. Women’s Coats—Composition.—Anna Gold, Yetta Levine, 
and Esther Roffer, copartners trading as Fur-Tex Coat Co., with 
place of business at New York, N. Y., engaged in the sale and dis- 
tribution of women’s coats in interstate commerce, in competition 
with firms, individuals and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Anna Gold, Yetta Levine and Esther Roffer, whether operating 
in their own names or by any trade name or style, in connection with 
the offering for sale, sale and distribution of their merchandise in 
commerce, as commerce is defined by the Federal Trade Commission 
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Act, agreed that they and each of them will forthwith cease and 
desist from: y 

(a) Using the term “Fur-Tex,” or any other term of similar im- 
port, to designate or describe any fabric which is not in fact made 
from the fur or hair of a fur-bearing animal; provided, that in des- 
ignating textile fabric which is made in such manner as to resemble 
the peltry of a fur-bearing animal there may be used such terms as 
“fur-like fabric,” “fabric made to simulate fur,” or similar terms 
which clearly disclose that such fabric is not made of fur but merely 
resembles the peltry of a fur-bearing animal. 

(b) Representing in any manner or by any means that coats or 
other garments made from textile fabrics are made from the peltries 
of fur-bearing animals or from the fur or hair of such animals. 

(c) Using the term “Fur-Tex” or similar expression as a part of 
the trade designation for or with reference to a business engaged in 
the sale of pile fabrics composed of materials other than fur. (Oct. 
3, 1945.) 

4110. Ladies’ Coats—Composition—Poretz Brothers, Inc., a 
corporation organized, existing and doing business under and by 
virtue of the laws of the State of New York, with principal place 
of business in New York, N. Y., engaged for some time past in the 
manufacture of ladies’ coats from a number of pile fabrics and in 
the sale and distribution thereof in interstate commerce, in competi- 
tion with other corporations and with individuals and other concerns 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Poretz Brothers, Inc., in connection with the conduct of its afore- 
said business in commerce, as commerce is defined by the Federal 
Trade Commission Act, agreed that it will cease and desist forthwith 
from: 

1. Using the term “Broadtail” or “Broadtel” or any other term of 
like connotation, to designate or as descriptive of any fabric that is 
not made from the fur or hair of the animal so indicated or sug- 
gested ; 

2. Offering for sale, selling, or distributing merchandise that is 
made of rayon as being something other than rayon, or without dis- 
closure of the fact that such material or product is rayon, made 
clearly and unequivocally in the invoicing and labeling thereof and 
in all advertising matter, sales promotional descriptions or repre- 
- sentations pertaining thereto however disseminated or published, 
and, when a product is composed in part of rayon and in part of- 
fabrics or material other than rayon, from failing to disclose, in 
immediate connection or conjunction with the word “rayon” and in 
equally conspicuous type, each constituent fiber of said product in 
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the order of its predominance by weight, beginning with the largest 
single constituent. (Oct. 3, 1945.) 


4111. Rust Retarding Preparation—Qualities, Properties or Re- 
sults.—Clark E. Brown, sole trader operating as Stuart Industrial 
Service with place of business at Chicago, IIl., engaged in the sale 
and distribution of a rust retarding preparation known as “Rustex 
No. 2” in interstate commerce, in competition with individuals, firms 
and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition in commerce as set forth therein. 

Clark E. Brown, whether operating as Stuart Industrial Service, 
in his own name, or by any other trade name or style, in connection 
with the offering for sale, sale and distribution of his Rustex No. 2 
or any similar product in commerce, as commerce is defined by the 
Federal Trade Commission Act, agreed that he will forthwith cease 
and desist from representing, as by statements such as “your definite 
insurance against rust” or otherwise, that it is an effective and sure 
preventive of rust under any and all conditions of use; provided, 
however, that where such product, used as directed. may be definitely 
effective against rust in certain cases, specific mention shall be made, 
in direct connection with any such representation, of the conditions 
under which the articles or parts so treated are stored or exposed. 
(Oct. 3, 1945.) 


4112. Clockwatches—Used or Secondhand as New.—The United 
States Time Corporation, a Connecticut corporation with place of 
business at Waterbury, Conn., engaged in the manufacture of clock- 
watches and in the sale and distribution thereof in interstate com- 
merce, in competition with other corporations and with individuals, 
firms and partnerships likewise engaged, entered into the following 

agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

The United States Time Corporation agreed that in connection 
with the sale and distribution of its products in commerce, as defined 
by the Federal Trade Commission Act, it will cease and desist from 
offering for sale or selling used or secondhand clockwatches unless 
it shall clearly, definitely and unambiguously indicate in its invoices 
-and on labels or tags attached to or packaged with such goods, that 
they are used or secondhand or that they are made of used or second- 
hand materials, in whole or in part, as the case may be. (Oct. 8, 
1945.) 


_ 4113. Bicycles—Guaranteed—Arnold, Schwinn & Co., Inc., an 

Illinois corporation with principal place of business at Chicago, II1., 
engaged in the manufacture of bicycles and in the sale and distribu- 
tion thereof in interstate commerce, in competition with corporations, 
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firms and individuals likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Arnold, Schwinn & Co., Inc., agreed that, in connection with the 
offering for sale, sale and distribution of its products in commerce, 
as commerce is defined by the Federal Trade Commission Act, it 
will forthwith cease and desist from: 

(a) Using the words “Guaranteed for Life,” “Lifetime Guaran- 
tee,” or any word or words of similar import, alone or in conjunction 
with any other word or words, to designate, describe or refer to its 
bicycles; or otherwise representing, directly or by implication, that 
such bicycles are unconditionally guaranteed for life, unless it does 
in fact make, without expense to any owner thereof, any repairs or 
replacement of parts which may be necessitated during the life of - 
such owner by any cause other than wilful damage or abuse; 

(b) Representing, directly or by implication, that its bicycles, or 
any parts thereof, are unconditionally guaranteed for any designated 
period of time, unless it does in fact make, without expense to the 
‘owner, any repairs or replacement of parts necessitated during such 
designated period by any cause other than wilful damage or abuse. 
If the service on its products (as distinguished from the products 
themselves) is undertaken for any designated period of time and a 
charge is imposed in connection with such servicing, the terms of 
said undertaking, including the amount of such charges, shall be 
‘clearly and conspicuously disclosed in immediate conjunction with 
such representation. (Oct. 18, 1945.) 


4114. Shoes—Army or Navy Merchandise.—Endicott Johnson 
Corporation, a New York corporation, with place of business at 
Endicott, N. Y., engaged in the manufacture of shoes and in the sale 
and distribution thereof in interstate commerce, in competition with 
corporations, firms and individuals likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Endicott Johnson Corporation, in connection with the sale and dis- 
tribution of its products in commerce, as commerce is defined by the 
Federal Trade Commission Act, agreed that it will forthwith cease 
and desist from branding, labeling, selling or offering for sale mer- 
chandise under any representation which imports or implies that 
such merchandise was manufactured for the Armed Forces of the 
United States or under Army or Navy specifications, or otherwise 
that it is Army or Navy merchandise, unless the same in fact is 
regulation Army or Navy merchandise; Provided, however, that. if 
merchandise actually has been manufactured under an Army or 
Navy contract but has been rejected by official inspectors or has been 
determined by the manufacturer as not complying with specifica- 
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tions, then in such case any representations importing or implying 
that the merchandise was manufactured under an Army or Navy 
contract, wherever they may appear, shall be immediately accom- 
panied in equally conspicuous type by a definite statement to the 
effect that the same has been rejected after official inspection, is of 
inferior quality, or otherwise does not comply with Army and/or 
Navy specifications or requirements, as the case may be. (Nov. 15, 
1945.) 


4115. Chicks, Etc.—National Poultry Improvement Plan.— 
Herman S,. Beck, sole trader operating variously as Beck’s U. S. 
Approved Hatchery, as Beck’s Approved Hatchery and as Beck’s 
Hatchery, with place of business at Mt. Airy, Md., engaged in the 
sale and distribution of chicks, ducklings and poults in interstate 
commerce, in competition with individuals, firms and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Herman S. Beck, whether trading in his own name or by any other 
designation or style, in connection with the offering for sale, sale and 
distribution of his poultry in commerce as commerce is defined by 
the Federal Trade Commission Act, agreed that he will forthwith 
cease and desist from: i 

(a) The use of the words or terms “U. S. Approved Hatchery,” 
“Approved Hatchery,” “U. S. Approved Breeders” or expressions of 
like import as part of his trade designation or as descriptive of his 
business unless and until such time as he may actually participate in 
the National Poultry Improvement Plan and be properly entitled 
to such designation or description ; 

(b) The use of the words “Pullorum Passed” or “State Pullorum 
Bloodtested” as descriptive of or with reference to any fowls which 
have not been duly tested for pullorum disease under the supervision 
of an official State agency cooperating in the National Poultry Im- 
provement Plan. (Nov. 15, 1945.) 


4116. Barber Tools—Manufacturer, “Hand Made,” Etc.—Burrell 
Cutlery Co., Inc., is a New York corporation with its place of busi- 
ness at Ellicottville, N. Y. S. R. Droescher, Inc., is a New Jersey 
corporation with its place of business at New York, N. Y. Burrell 
Cutlery Co., Inc., is or has been engaged in the sale and distribution 
of certain barber tools, designated “Top Flight,” direct to various 
army units in interstate commerce, and also to said S. R. Droescher, 
Inc., which in turn has sold said products in interstate commerce. 
At all times referred to herein they have been in competition with 
corporations, firms and individuals likewise engaged, and have 
entered into the following agreement to cease and desist from the 


406 FEDERAL TRADE COMMISSION DECISIONS 


alleged unfair methods of competition in commerce as set forth 
therein. : 

Burrell Cutlery Co., Inc., and S. R. Droescher, Inc., in connection 
with their offering for sale, sale and distribution of the so-called Top 
Flight barber tools in commerce as commerce is defined by the Fed- 
eral Trade Commission Act, agreed that they and each of them will 
forthwith cease and desist wack 

(a) The use of the words “Manufactured by Burrell Cutlery Co., 
Inc.” as applied to Top Flight barber shears; or otherwise from 
representing, directly or inferentially, that said corporation actually 
owns and operates or directly and absolutely controls the plant or 
factory in which said products are made or manufactured ; 

(b) The use of the term “hand forged” as descriptive of products 
not manually hammered but produced by a drop forging process; 
of the term “hand ground” as applied to a product ground by the 
use of machinery; or of the term “hand made” to deseribe or refer 
to a product not made entirely by hand from its inception. (Nov. 
15, 1945.) 


4117. Window Shades—Size or Dimensions.—Interstate Shade 
Cloth Co., a New Jersey corporation with principal place of business 
at Hoboken, N. J., also operating factories and maintaining branches 
in a number of other States, engaged in the manufacture of window 
shades and in the sale and distribution thereof in interstate com- 
merce, in competition with corporations, firms and individuals like- 
wise engaged, entered into the following agreement to cease and de- 
sist from the alleged unfair methods of competition in commerce as 
set forth therein. 

Interstate Shade Cloth Co. agreed that in connection with the sale 
and distribution of its window shades in commerce as commerce is 
defined by the Federal Trade Commission Act, it will forthwith cease 
and desist from the use of any label, brand, tag, advertisement, writ- 
ing or representation purporting to designate or indicate the size or 
dimensions of any such products that does not clearly, definitely and 
unambiguously set forth the finished size, that is, the dimensions of 
the product as offered for sale. (Nov. 15, 1945.) 


4118. Window Shades—Size or Dimensions.—Lapsley-Inter- 
state Shade Cloth Co., a Maryland corporation with its principal 
place of business at Baltimore, Md., also operating factories and 
maintaining branches in a number of other States, engaged in the 
manufacture of window shades and in the sale and distribution there- 
of in interstate commerce, in competition with corporations, firms 
and individuals likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of com- 
petition in commerce as set forth therein. 
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Lapsley-Interstate Shade Cloth Co. agreed that in connection with 
the sale and distribution of its window shades in commerce, as com- 
merce is defined by the Federal Trade Commission Act, it will forth- 
with cease and desist from the use of any label, brand, tag, advertise- 
ment, writing or representation purporting to designate or indicate 
the size or dimensions of any such products that does not clearly, 
definitely and unambiguously set forth the finished size, that is, the 
dimensions of the product as offered for sale. (Nov. 15, 1945.) 


4119. Window Shades—Size or Dimensions.—The Weiss & Klau 
Co., a New York corporation with its principal place of business at 
New York, N. Y., engaged in the manufacture of window shades 
and in the sale and distribution thereof in interstate commerce, in 
competition with corporations, firms and individuals likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

The Weiss & Klau Co. agreed that in connection with the sale and 
distribution of its window shades in commerce, as commerce is defined 
by the Federal Trade Commission Act, it will forthwith cease and 
desist from the use of any label, brand, tag, advertisement, writing 
or representation purporting to designate or indicate the size or 
dimensions of any such products that does not clearly, definitely and 
unambiguously set forth the finished size, that is, the dimensions of 
the product as offered for sale. (Nov. 15, 1945.) 


4120. Window Shades—Size or Dimensions.—The Arnel Co., Inc., 
a New York corporation with principal place of business at New 
York, N. Y., also operating factories and maintaining branches in a 
number of other States, engaged in the manufacture of window 
shades and in the sale and distribution thereof in interstate com- 
merce, in competition with corporations, firms and individuals like- 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

The Arnel Co., Inc., agreed that in connection with the sale and 
distribution of its window shades in commerce, as commerce is de- 
fined by the Federal Trade Commission Act, it will forthwith cease 
and desist from the use of any label, brand, tag, advertisement, writ- 
ing or representation purporting to designate or indicate the size or 
dimensions of any such products that does not clearly, definitely and 
unambiguously set forth the finished size, that is, the dimensions of 
the product as offered for sale. (Nov. 15, 1945.) 

4121. Photographs—Nature and Special Discount.—Roscoe W. 
Warner and John H. Medlin, copartners trading as Warner-Medlin 
Studios, with place of business at Davenport, Iowa, engaged in the 
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making of photographic portraits and in the sale and distribution 


_ thereof in interstate commerce, in competition with firms, individuals 


and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein. 


Roscoe W. Warner and John H. Medlin, whether operating as 
Warner-Medlin Studios, in their individual names, or by any other 
trade name or style, in connection with the offering for sale, sale 
and distribution of their photographs in commerce, as commerce is 
defined by the Federal Trade Commission Act, agreed that they and 
each of them will forthwith cease and desist from: 

(a) Representing, through advertising literature or otherwise, that 
the photographs produced and sold by them are Vignette Etchings or 
etchings of any kind; 

(b) Representing that any certificate, coupon or other token de- 
_ livered to purchasers of their photographs will entitle such a pur- | 
chaser to special discount off the regular price on additional orders, 
unless and until such discount be actually given:on reorders for any 
and all sizes of pictures not explicitly excepted thereby. (Nov. 15, 
1945.) 


4122. Photographs—Exhibits, Nature, Special Price, Studio and 
Places of Business——Murray R. White, a sole trader operating as 
North American News-Photo Service, with place of business at New | 
York, N. Y., engaged in the sale and distribution of photographs, 
including so-called “goldtone miniatures,” in interstate commerce, in 
competition with individuals, firms and corporations likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 


Murray R. White, whether operating as North American News- 
Photo Service, in his own name, or by any other trade name or 
style, in connection with the sale and distribution of his photographs 
in commerce, as commerce is defined by the Federal Trade Commis- 

sion Act, agreed that he will forthwith cease and desist from: 
(a) Representing, directly or inferentially, that any miniature or 
photograph which has not, in fact, been prepared for and displayed 
at an exhibition has been prepared for exhibition purposes or dis- 
played at an exhibition; 

(b) Representing, directly or inferentially, that miniatures or 
photographs produced for or ordered by customers or prospective 
customers are made from negatives found to be “admirably adapted” 
to “goldtone miniature” for exhibition purposes or are made from 
negatives specially selected by reason of their outstanding merit or 
quality ; 
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(c) Representing as the customary or regular price of such minia- 
tures, any price which is in excess of the price at which they have 
been customarily or regularly sold by him in his normal and usual 
course of business; ; 

(d) Representing that the price at which his miniatures are offered 
for sale constitutes a reduced or special price, when in fact such price 
is the usual or customary price at which such miniatures are offered 
for sale and sold by him in his normal and usual course of business; 

(e) Reference to “our studio,” or otherwise representing that he 
maintains a photographic studio, unless and until he actually owns 
and operates or directly and absolutely controls a studio wherein are 
made or produced any and all photographs sold under such rep- 
resentation ; 

(f) Representing in his trade literature or otherwise that he 
operates regular places of business in Chicago, Washington, or any 
other locality where he does not in fact maintain an establishment. 
(Nov. 15, 1945.) 


4123. Jewelry—Composition and Comparative Merits.—Mont- 
gomery Ward & Co., an Illinois corporation with principal place of 
business at Chicago, Ill., engaged in the sale and distribution of 
jewelry, including novelty items, rings and earrings, under the brand 
name “Spratling Silver,” in interstate commerce, in competition 
with other corporations and with individuals and concerns likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Montgomery Ward & Co. agreed that, in connection with the 
advertisement, offering for sale and sale of its so-called Spratling 
products in commerce, as commerce is defined by the Federal Trade 
Commission Act, it will cease and desist forthwith from stating or 
representing, contrary to fact: 

1. That the said products are 980/1000 pure silver, or in any man- 
ner to represent that the silver content of said products is in excess 
of the actual silver content thereof ; 

2. That the said products have less tendency to oxidize or to stain 
or discolor a wearer’s skin than sterling silver or that sterling silver 
necessarily tarnishes faster than the Spratling products, (Nov. 15, 
1945.) 


4124, Bracelets—Composition—Crown Wristband Co., Inc., is a 
New York corporation with place of business at New York, N. Y. 
Julius Cedar, Ephram Cedar and Morris Bober, also of New York 
City, are actively engaged in the promotion and conduct of its busi- 
ness. Said corporation and individuals are engaged in the sale and 
distribution of bracelets in interstate commerce, and are in competi- 
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tion with corporations, individuals and firms likewise engaged, and 


have entered into the following agreement to cease and desist from 


the alleged unfair methods of competition in commerce as set forth 
therein. 

Crown Wristband Co., Inc., Julius Cedar, Ephram Cedar and 
Morris Bober, in connection with their sale and distribution of mer- 
chandise in commerce, as commerce is defined by the Federal Trade 
Commission Act, agreed that they and each of them will forthwith 
cease and desist from the use, in any of their advertising, brands or 
labels, of the words “1/20-12K gold content” or similar terms as 
descriptive of or as designation for bracelets or other articles not 
made throughout of gold alloy of the fineness indicated. If such 


article is substantially plated or filled with an alloy containing gold © 


and the word “gold” be used in any description or branding of said 
plating or filling, then such word “gold” shall, whenever used, be 
immediately preceded by an appropriate quality mark or designation 
clearly indicating its karat fineness, and shall be immediately fol- 
lowed by the word “plated” or the word “filled,” as the case may 
be—all in like conspicuous lettering of equal size. Provided also, that 
if the covering of an article is not of such substantial thickness as 
properly to be described as gold plate or gold filled, but the article 
is merely flashed, washed or colored with gold then in such case the 
word “gold,” is used, shall be immediately followed in like lettering 
of equal size by the word “flashed,” the word “washed” or the word 
“colored.” (Nov. 15, 1945.) 

4125. Fabric Products—Nature.—E. F. Timme & Son is a limited 
partnership organized under the laws of the State of New York, of 
which William E. Roschen is the sole general partner and Llse Bi- 
shoff, Martha E. Sultan, and Carola Terwilliger are the limited 
partners. As such general partner, William E. Roschen determines 
the firm’s policies and conducts its operations. Its place of business 
is in New York, N. Y., and it is engaged as sales agent for certain 
plush and pile manufacturers in the sale and distribution of their 
products in interstate commerce. At all times referred to herein, E. 
F. Timme & Son has been in competition with firms, corporations 
and individuals likewise engaged, and has entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

William E. Roschen, for himself and as the general partner of 
EK. F. Timme & Son, in connection with the sale and distribution of 
fabric products in commerce, as commerce is defined by the Federal 
Trade Commission Act, agreed that he will forthwith cease and desist 
from using the term “Broadtel” or any other word or expression in- 
dicative of a fur-bearing animal to designate or describe a fabric 
which is not in fact made from the fur or hair of the fur- bearing 
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animal so signified or suggested—unless, when used to indicate a 
textile fabric made in a manner to resemble the peltry of the animal 
named or implied, such term or word shall be immediately accom- 
panied by other word or words, printed in type of equal size and 
prominence, clearly disclosing that said fabric is merely an imita- 
tion of the peltry of such animal. (Nov. 21, 1945.) 

4126. Hair Preparations, Radio Devices, Etc.—Manufacturer, 
Size of Business, Qualities, Properties or Results, Success, Free, 
Guaranteed, Etc.—Max L. Guthartz, also known as Max Guthart, 
an individual trader, operating variously as Guthart Laboratories, 
Guthart Labs., Guthart Chem. Co., B. M. Guthartz Mfg. Co., Engi- 
neering Radio Co. and Eng. Radio Company, with place of business 
at Brooklyn, N. Y., engaged in the mail order sale and distribution 
of sundry commodities in interstate commerce, in competition with 
individuals, firms, and corporations likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Max L. Guthartz, whether trading in his own name or by any 
other designation or style, in connection with the offering for sale, 
sale and distribution of his merchandise in commerce, as commerce 
is defined by the Federal Trade Commission Act, agreed that he will 
forthwith cease and desist from: 

(a) Using the words “Laboratories,” “Chemistry” or “Manufac- 
turing,” the abbreviations “Labs.,” “Chem.” or “Eng.,” or any simu- 
lations thereof, as a part of his trade name or as descriptive of his 
business; or otherwise representing, directly or by implication, that 
he manufactures or compounds any products whatsoever, mechanical, 
chemical or otherwise; 

(b) Describing the premises where he carries on his business as 
the “Guthartz Building” or the “Guthart Building,” or in any other 
way representing that he owns and occupies an industrial or office 
building as thereby implied, or that his mail order business has the 
magnitude and stability thus indicated ; 

-(c) Representing that the preparation or compound offered for 
sale and sold by him for use on the scalp is a competent treatment 
or an effective remedy for baldness, loss of hair, or dandruff; stops 
itching, checks falling hair; causes new hair to appear on bald spots, 
makes hair grow longer and thicker, or otherwise promotes the 
growth of hair in any way; that such purported treatment is new, 
guarantees results, or has been proven in thousands of cases or in 
any cases; 

(d) Representing that the product heretofore advertised and sold 
by him as “Amazing New Vitamin” tablets would have favorable ef- 
fect on the grayness of hair; would restore the former color or the 
natural youthful color and gloss of hair within 24 to 50 days or in 
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any other time; is amazing, new or not a drug; that such method 
has proven successful or given positive results in 92 percent or any 
other proportion of cases tested; or otherwise, that said product or 
any ingredient thereof would be of value to combat or alter the 
graying of hair in human beings; 

(e) Representing that either device heretofore advertised and 
sold as Tru-Tone Radio Noise & Aerial Eliminator and as Tru-Tone 
Radio Static Eliminator is new, improved, scientific, or endows an 
electric radio with true tone; has thousands of satisfied users; in- 
creases volume, sharpens tuning, improves tone or reception; stops 
or eliminates static, clicks, crackles, buzzes, hums or any other noises 
caused by appliances, generators, motors, rain or otherwise; guaran- 
tees results of clear, noise-free radio reception; or by any like state- 
ment or implication, that the use of such device will have any favor- 

able effect whatsoever on radio receptivity ; 

(f) Representing that a “free trial” is afforded the prospective 
purchaser where he is required before receiving the article to pay 
the purchase price or any part thereof, either with or without a 
money-back agreement if dissatisfied; or using the word “free” or 
term of like import as applied to any merchandise when such mer- 
chandise is not delivered free or as a gratuity but the recipient is 


required, aS a consideration, to pay money, purchase some other 


article, or render some service in order to obtain the same; 

(g) Representing, by the use of the words “thoroughly guaran- 
teed,” “guaranteed,” or other words of like meaning in his advertis- 
_ ing material or otherwise, that a product is guaranteed unless, when- 
ever used, clear and unequivocal disclosure be made in direct connec- 
tion therewith of exactly what is offered by way of security ; 

(h) The use of any testimonials containing statements not in ac- 
cord with the terms and conditions of this stipulation. (Nov. 21, 
1945.) 


4127. “Liquid Solder”—Composition and Qualities, Properties or 
Results.—Warner-Patterson Co., an Illinois corporation having its 
principal place of business at Chicago, Ill, engaged in the sale and 
distribution of a compound for use as means to stop leaks in auto- 
mobile cooling systems, in interstate commerce, in competition with 
other corporations and concerns and with individuals likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Warner-Patterson Co. agreed that, in connection with the adver- 
tisement, offering for sale, sale and distribution of its so-called War- 
ner Liquid Solder, or of any other product of substantially similar 
composition, in commerce as commerce is defined by the Federal 
Trade Commission Act, it will cease and desist forthwith from rep- 
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resenting, as by the use of the term “Liquid Solder,” or in any 
other way, that said product contains metal or an alloy of metals 
and that its effectiveness, as means to stop or prevent leaks of solu- 
tion in coolant systems, is caused by the formation of a continuous 
metallic surface between articles of metal to be joined; unless, when 
said term is used as a trade designation for said product or in the 
labeling or advertising thereof or in referring thereto, it shall be im- 
mediately accompanied in each instance of such use by some other 
word or words printed in equally conspicuous type so as to indicate 
clearly that said product contains no metal, and that will properly 
disclose the nature of the joint accomplished by the use of said prod- 
uct. (Nov. 21, 1945.) 

4128. Cosmetic Preparations—Qualities, Properties or Results, 
Composition, Unique, Etc—Kay Preparations Co., Inc., a New York 
corporation with principal place of business at New York, N. Y., en- 
gaged in the sale and distribution of cosmetic preparations in inter- 
state commerce, in competition with corporations, firms and _ indi- 
viduals likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Kay Preparations Co., Inc., in connection with the sale and dis- 
tribution of its commodities in commerce as defined by the Federal 
Trade Commission Act, or the advertising thereof by the means 
or in the manner above set forth, agreed that it will forthwith cease 
- and desist from representing, directly or inferentially : 

(a) That the use of Kay Formula 301 will correct or eliminate 
skin blemishes and imperfections of the skin; that it works under- 
neath the make-up to clear the skin, or will result in a fresh, smooth 
skin ; 

(b) That Kay Colloidal Sulphur Skin Soap, by reason of the 
sulphur contained therein, or otherwise, is effective in the treatment 
of surface skin disorders; or that by its use healthy skin will be kept 
healthy ; 

(c) That Kay Colloidal Sulphur Beauty Cream, by reason of its 
content of sulphur, or otherwise, possesses valuable healing properties 
for the skin; is effective in keeping the skin in a healthy condition; 
or will cause the skin to become smooth and young looking; 

(d) That the product heretofore sold as Kay Creamy Milk Lotion 
will eliminate dry, parched or flaked skin, or cause the skin to be- 
come soft, smooth and pliant; or, by the use of the word “Milk” as 
a part of the trade name for such preparation, or otherwise, rep- 
resenting that it contains milk in any significant amount ; 

(e) That Kay “Fresh as a Daisy” Pick-up Masque is effective in 
eliminating temporary fatigue lines; will smooth away a tired drawn 
look; or will stimulate and firm up the tissues ; 
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(f) That Kay Sheer-Spun Face Powder is manufactured by a 
process which renders it unique in character, or that its use discour- 
ages enlarged pores or protects the natural moisture of the skin; 

(g) That rancid oils and dead cuticle harden and crystallize on 
the surface of the scalp; that the product heretofore sold as Kay 
Reconditioning Hair and Scalp Treatment will dissolve and remove 
them; that it is an effective treatment for dandruff; or by the use of 
the word “Reconditioning” as a part of the trade name for such 
product, or otherwise, representing that it will recondition the 
scalp. (Nov. 16, 1945.) me 


4129. Booklet—Institute, Opportunities, Etc-——Hugo Gernsback, 
sole trader, operating as National Plans Institute with place of busi- 
ness at New York, N. Y., engaged in the sale and distribution of a 
booklet on mail order selling plans, entitled “Cash In,” in interstate 
commerce, in competition with individuals, firms and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as 
set forth therein. 

Hugo Gernsback, whether trading in his own name or under any 
other name or style, in connection with the offering for sale, sale and 
distribution of his commodities in commerce as commerce is defined 
by the Federal Trade Commission Act, agreed that he will forthwith 
cease and desist from: 

(a) Using the word “Institute” or any abbreviation or simulation 
thereof, as a part of his trade name or as descriptive of his business; 
or otherwise representing, directly or by implication, that his busi- 
ness is an institute or that it was organized or established or is 
equipped to carry on the work of an institute; 

(b) Representing that his booklet “Cash In” or any similar publi- 
cation gives 300 ways to make money; or by other statement or in- 
timation, that it offers any designated number of money making 


plans, schemes or secrets in excess of the true total thereof. (Nov. 26, 
1945.) | 


4130. Perfume Products—Domestic as Imported—Jack Leese, an 
individual trading as Jalle and as Jennings Co. with his principal 
place of business at New York, N. Y., has been engaged in the sale 
of perfume products made or compounded for him by independent 
local perfumers and has sold said cosmetics in interstate commerce, — 
in competition, with corporations and other concerns likewise en- 
gaged, entered into the following agreement to cease and desist from 


the alleged unfair methods of competition in commerce as set forth 
therein. 


Jack Leese agreed that he, whether trading as Jalle or as Jennings 
Co., or under any other name, in connection with the offering for sale, 
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sale and distribution of his domestically blended perfumes or per- 
fume products in commerce, as commerce is defined by the Federal 
Trade Commission Act, will cease and desist forthwith: 

1. From the use of the words “French Imported Essence” as de- 
scriptive of such of said products as are not composed wholly of es- 
sence imported from France; 

2. From the use of the words “French Imported,” or of either of 
said words, or of any other word or words of similar connotation, or 
to in any way designate or refer to said products, so as to import or 
imply or the effect of which tends or may tend to cause or convey the 
impression or belief, contrary to fact, that the essential oils or in- 
gredients, of which said products are composed, are of French origin 
or have been imported from said country or other foreign source; 
Provided, however, that when said perfume products are composed 
- of a blend that consists in substantial part of essential oils or in- 
gredients that are of French origin or that have been imported, and 
the words “French Imported,” or either of said words, are or is used 
to properly designate such French or imported oils or ingredients, 
then in that case the said words or word shall be immediately accom- 
panied by some other word or words printed in equally conspicuous 
type so as to indicate clearly and unequivocally that the essential oils 
or ingredients composing said perfume products are not entirely of 
either French or foreign origin, as the case may be. (Dec. 20, 1945.) 

4131. “Supercharger”—Qualities, Properties or Results, Guaran- 
teed and “Tested and Approved.”—Eleanor Schultz and George Ba- 
den, copartners trading as EK. G. Sales & Manufacturing Co., with 
their place of business at New York, N. Y., are engaged in the sale 
and distribution of a device designated as “E. G. Ssupercharger,” for 
- use in connection with the ignition systems of internal combustion 
engines, in interstate commerce, in competition with individuals, 
firms and corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. | 

Eleanor Schultz and George Baden, whether trading under their 
own. names, under the trade name of E. G. Sales & Manufacturing 
Co., or under any other trade name and style, in connection with the 
sale and distribution in commerce as defined by the Federal Trade 
Commission Act, of their device heretofore designated as “E. G. 
Supercharger,” or any other device of substantially the same con- 
struction or possessing substantially the same properties, agreed that 
they and each of them, individually and as copartners, will forth- 
with cease and desist from : 

1. The use of the term “Ssupercharger” or Supercharger” as a 
designation for such device; and from the use of the word super- 
charger or other word or term of like meaning in any manner which 
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connotes that said device is, or performs the function of, a super- 
charger for internal combustion engines; 

2. Representing, directly or inferentially, that said device or the 
use thereof will: 

(a) Cause spark plugs in internal combustion engines to fire 
through oil and grease; 

(b) Will reduce carbon deposits on spark plugs or any other 
engine parts; 

(c) Will extend the life of an engine; or 

(d) Will cause spark plugs or points to last longer ; 

8. The use of any representation which conveys or tends to convey 
the belief or impression that said device used with internal combus- 
tion engines, will provide quick starting, more mileage, more pep 
or power, or rapid acceleration or pick-up, or will tend to quiet and 
smooth engine performance; unless any such representation be ex- 
pressly limited to cases where carbon deposits have lowered the 
resistance of spark plugs to that certain degree where an unaug- 
mented ignition coil can no longer build up the potential required to 
jump the spark gap; and also unless any such representation be ac- 
companied by a further statement to the effect that said device is 
not effective where the deposit is such that the carbon itself would 
carry the entire electrical discharge ; 

4, The use of the word “Guaranteed” or other word or words of 
like meaning in connection with the advertising or sale of said device 
unless, whenever used, clear and unequivocal disclosure be made in 
direct connection therewith of exactly what is offered by way of se 
curity ; 

5. The use of the term “Tested and Approved” or other term or 
expression of like meaning as descriptive of or in connection with 
said device or any other product offered for sale or sold by them, 
unless and until such device or product has been tested by, and has 
received the approval of, a generally recognized authority having 
adequate laboratory equipment and trained scientists or technicians 
to test such device or product in the manner and with the methods ~ 
used by generally recognized scientific testing bureaus or organiza- 
tions. (Dec. 20, 1945.) 


41382. Women’s Sweaters—Composition.—_Sig Kosterlitz and 
Hans Kosterlitz, copartners trading as Regina Knit Sportswear Co., 
with place of business at Chicago, Ill., engaged in the sale and dis- 
tribution of knit sportswear consisting principally of women’s sweat- 
ers in interstate commerce, in competition with individuals, firms 
and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of com- 
petition in commerce as set forth therein. 
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Sig Kosterlitz and Hans Kosterlitz, whether trading under their 
own names, under the trade name of Regina Knit Sportswear Co., 
or under any other trade name or style, in connection with the sale 
and distribution of their merchandise in commerce as commerce is 
defined by the Federal Trade Commission Act, agreed that they and 
each of them will forthwith cease and desist from: 

1. The use of the words “Mohair” or “angora mohair” as designa- 
tions for garments made of or containing fibers other than mohair; 
and from the use of such words or other word or term of like mean- 
ing Im any manner that conveys or tends to convey the belief or im- 
pression that such garments are made of mohair; 

2. Advertising, branding, labeling, invoicing, selling, or offering 
for sale products composed in whole or in part of rayon without 
clearly disclosing, by the use of the word “rayon,” the fact that such 
products are composed of or contain rayon; and, when a product 
is composed in part of rayon and in part of fibers or material other 

than rayon, from failing to disclose, in immediate connection or con- 

junction with the word “rayon,” and in equally conspicuous type, 
each constituent fiber of said product in the order of its predomi- 
nance by weight, beginning with the largest single constituent. 

It is further understood and agreed that no provision of this 
agreement shall be construed as relieving the said Sig Kosterlitz, 
Hans Kosterlitz, or Herbert A. Kosterlitz in any respect of the 
necessity of complying with the requirements of the Wool Products 
Labeling Act of 1939 and the Rules and Regulations promulgated 
thereunder. (Dec. 27, 1945.) 
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DIGEST OF FALSE AND MISLEADING 
ADVERTISING STIPULATIONS: 


03294. Anti-Gray Hair Vitamin—Qualities, Properties or Results 
-and Success, Use or Standing.—The De Pree Co., a corporation, Hol- 
land, Mich., vendor-advertiser, engaged in selling a vitamin prepara- 
~ tion designated Wheatmin Brand Panto Caps and Maurice R. Quick, 
an individual, 809 Assn. of Commerce Building, Grand Rapids, 
Mich., advertising agent, engaged in the business of conducting an 
advertising agency which disseminated advertisements for the above 
named product on behalf of The De Pree Co. agreed, in connection 
with the dissemination of future advertising, to cease and desist 
from representing directly or by implication: 

(a) Through the use of the phrase “anti-gray-hair vitamin” as descriptive 
of the product, or in any other manner or by any other means or device, that 
the said product will prevent or end gray hair or restore the original natural 
color to the hair; 

(b) That restoration of the natural color of a head of hair has been ef- 
fected in 88% or any other definitely stated percentage of those to whom 
calcium pantothenate, the principal ingredient of the product, was adminis- 
tered in tests; 

(c) That it has been established that 88% or any other definitely stated 
percentage of those administered calcium pantothenate, the principal ingredi- 
ent of the product, have had the natural-color of their hair restored; 

(d) That the said product restores the natural color to the hair; 

(e) That said product prevents the hair from turning gray. 

The said The De Pree Co. and Maurice R. Quick, and each of 
them, further agreed not to publish or cause to be published any 
testimonial containing any representation contrary to the foregoing 
agreement, (Aug. 21, 1945.) 

03295. Naval Insignia—Standards Conformance.—Jesse Rafel- 
man and Rose Rafelman, copartners trading as J. Rafelman & Co., 
152 Granby St., Norfolk, Va., vendor-advertisers, were engaged in 
selling naval insignia and agreed, in connection with future adver- 
tising, to cease and desist from disseminating any advertisement for 
the aforesaid insignia, designated Amphibious, design Pat. No. 
139478; Air Crew Wings, design Pat. No. 139422; and Aerial Gun- 


1The stipulations in question are those of the radio and periodical division with 
vendor-advertisers and advertising agents. Period covered is that of this volume, 
namely, July 1, 1945, to December 31, 1945, inclusive. For digests of previous stipu- 
lations, see vols. 14 to 40 of Commission’s decisions. 
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ner, design Pat. No. 139490, which advertisement fails to disclose 
in a conspicuous manner that such insignia do not comply with the 
uniform regulations of the United States Navy. 

The said Jesse Rafelman and Rose Rafelman also agreed not to 
publish or cause to be published any testimonials containing any 
representation contrary to the foregoing agreement. (Aug. 24, 1945.) 


03296. Cosmetics—Qualities, Properties or Results. — Boncilla 
Laboratories, Inc., a corporation, Boncilla Building, Indianapolis, 
Ind., and John M. Price, an individual, Boncilla Building, Indian- 
apolis, Ind., were engaged in selling a cosmetic preparation desig- 
nated Boncilla Beautifier and agreed, in connection with the dis- 
semination of future advertising, to cease and desist from represent- 
ing directly or by implication: ‘3 

(a) That said preparation will smooth out lines, will help correct signs of 
age or imperfections, or will give one a clear complexion ; or 

(b) That said preparation is effective in correcting lines, blackheads or 
blemishes. 

The said Boncilla Laboratories, Inc., and John M. Price, and each 
of them, further agreed not to nate or cause to be published any 
testimonial containing any representation contrary to the foregoing 
agreement. (Aug. 10, 1945.) 


03297. Medicinal Preparation—Qualities, Properties or Results 
and Special Price or Offer—R. J. Smasal, an individual doing busi- 
ness under the trade name of Jay Sales Co., 8212 Drexel Avenue, 
Chicago, Ill., vender-advertiser, was engaged in selling a medicinal 
preparation designated Wheat Germ Oil and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication: 

(a) That Wheat Germ Oil is beneficial in the treatment of persons suffer- 
ing from weak, sickly, run-down, nervous conditions due to lack of vitamins 


or in the treatment of persons suffering from any condition due to any 
cause; or 


(b) By use of the term “the sex vitamin,” or otherwise, that Wheat Germ 
Oil or Vitamin E is of any value in the treatment of sexual debilities. 

The said R. J. Smasal further agreed to cease and desist from 
representing that any price quoted for Wheat Germ Oil is a special 
price or that any offer to sell Wheat Germ Oil at a stated price is 
a special offer when in fact the product is regularly offered for sale 
at such price in the usual course of business. 

The said R. J. Smasal further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Aug. 29, 1945.) 


03298. Spark Plugs—Qualities, Properties or Results and Unique. 
—Champion Spark Plug Co., Toledo 1, Ohio, a corporation, vendor- 
advertiser, was engaged in selling a spark plug designated Champion 
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Spark Plug and agreed, in connection with the dissemination of 
_ future advertising, to cease and desist from representing directly 
or by implication that Champion Spark Plugs are the only de- 
pendable spark plugs, 

The said Champion Spark Plug Co. agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Oct. 4, 1945.) 
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IN CASES INSTITUTED AGAINST OR BY THE COMMISSION 


ASSOCIATED LABORATORIES, INC. 
v. 
FEDERAL TRADE COMMISSION! 


No. 260—F. T. C. Dock. 2979 


(Circuit Court of Appeals, Second Circuit. July 11, 1945) 


CEASE AND Desist OgpERS—MeErHops, ACTS AND PRACTICES—MISREPRESENTA- 
TION—ADVERTISING FALSELY OR MISLEADINGLY—QUALITIES OR PROPERTIES OF 
PRopucT—MEDIcINAL PowERs. 


Evidence sustained order of Federal Trade Commission directing dis- 
continuance of advertising that tablets had specified curative powers. 


PROCEEDINGS BEFORE COMMISSION—CONTINUANCES—IF FURTHER, REFUSED—NEW 
ATTORNEY—WHERE RECALL AND RE-EXAMINATION OF WITNESSES, PERMITTED. 


Where Federal Trade Commission, in proceeding to compel discontinu- 
ance of advertising concerning curative effect of tablets, granted two con- 
tinuances to respondent and subsequently refused continuance sought by 
new attorney recently retained by respondent, but subsequently permitted 
respondent’s attorney to recall and re-examine witnesses at length, re- 
spondent was not unjustly pressed to trial. 


PROCEEDINGS BEFORE COMMISSION—CONTINUANCES—IF FURTHER, REFUSED—NEW 
ATTORNEY—WHERE RECALL AND RE-EXAMINATION OF PUSERES AES PERMITTED 
—ir ForMAL Cross PXAMINATION DENIED THERETOFORE. 

In proceeding to compel discontinuance of advertising concerning cura- 
tive effects of tablets, respondent was not prejudiced by denial of formal 
privilege of cross-examination, where respondent was permitted to recall 
and examine witnesses called by Federal Trade Commission, and respond- 
ent did not intimate that it could have impeached such witnesses. 


ProcEEDINGS BrrorE COMMISSION—EVIDENCE—EXXCLUSION OF—RELEVANCE AND 
OTHER CRITERIA—QUALITIES OR PROPERTIES OF PRopUCT—MEDICINAL POWERS— 
Tuat Propuct DIETARY SUPPLEMENT. 


In proceeding to compel discontinuance of advertising concerning cura- 
tive powers of tablets, examiner was justified in excluding as irrelevant 
evidence that tablets were a “dietary supplement,” though admission of 
such evidence would have been preferable. 


(The syllabus, with substituted captions, is taken from 150 F, (2d) 
629) 


1 Reported in 150 F. (2d) 629. For case before Commission, see 37 F.T.C. 263. 
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On petition to review order of Commission enjoining petitioner 
from certain forms of advertising, order affirmed. 

Mr. Francis Finkelhor, of New York City, for petitioner. 

Mr. Joseph J. Smith, Jr., of Washington, D. C., and Mr. W. T. 
Kelley, Chief Counsel, aid Mr. Carl Wheaton, Special Attorney, 
Federal Trade Commission, for respondent. 


Before L. Hann, Aueusrus N. Hanp, and eee Circuit Judges. 


Per Curiam: 


The petitioner seeks review of an order of the Federal Trade Com- 
mission directing it to discontinue certain forms of advertising, to 
wit : declaring that its tablets—which go by the name, “Kelp-A-Malt” 
—will (1.) overcome weakness, emaciation, thinness and under- 


weight; (2.) will acquire for the user “a well-proportioned body” 


and a “shapely” figure; (3.) will restore health, strength and vigor 
to those who are “tired” and “run down”; (4.) have therapeutic 
value in cases of “acid stomach,” “gas,” or “indigestion.” The Com- 
mission filed its complaint on November 12, 1936, the answer was 
filed on December 31, 1936; and the first hearing was on June 
28, 1938, when, however, little or nothing was done. The proceed- 
ing was then allowed to lapse until April, 1942, when the Com- 
mission served notice of a hearing on May 27, 1942. Twelve days 
before the day so fixed, one, Tuvin, the company’s president—a lawyer 
—asked a continuance because of illness. This the Commission 
granted, but on July 17 set the hearing for August 17. Tuvin again— 
July 21—declared that he was too ill, but suggested September 14 
as the date, and the Commission set the 15th “definitely.” On 
September 8, and again on September 8, a new attorney of the com- 
pany, who had been very recently retained, asked a further continu- 
_ance on the ground that he had not had time to prepare; but the 
Commission refused his request, began to put in its testimony on the 
15th, and completed it at hearings held on the 16th, 17th and 19th. 
At these hearings the new attorney repeatedly insisted that [630] he 
was not prepared to cross-examine the three expert witnesses—who 
were all physicians—but the examiner as often refused to give him 
any further time, and held that he had forfeited his privilege by fail- 
ing to proceed at the close of the direct. However, the cause was con- 
tinued until December 7, and then and at several later hearings, this 
attorney was allowed to recall the same witnesses and examine them 
at large. (This examination occupies about ninety pages of the rec- 
ord; the direct testimony took up only sixty.) Although this was 
called “direct” examination, the attorney freely examined the wit- 
nesses as to all those matters to which they had testified in September. 


The case closed before the first of the year, and the Commission 


Regie 
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filed its findings and order on July 20, 1948. It found that the com- 
pany had claimed for its tablets those curative powers which the 
order forbade it to advertise: so far there is no dispute. The last 
five findings are that the tablets have not in fact the powers claimed; 
and these findings, the company says, have no support in the evidence. 
That is so palpably untrue that we shall not stop to consider it; in- 
deed, it is difficult to believe that the assertion can be serious. The 
more substantial—or perhaps more accurately, the less implausible— 
grievances are (1.) that the company was unfairly pressed on for 
trial, and (2.) that the examiner ruled out evidence relevant to the 
issues. We have already set out the details as to the first of these, and - 
it must have appeared to any fair-minded person that the claim of 
being unjustly pressed to trial is utterly without foundation; and 
that the company was merely trying to put off the evil day. Indeed, 
the Commission was much more forbearing than it need have been. 
Nor is there any reason to suppose that the company moulted a 
feather in being denied the formal privilege of cross-examination. 
It is indeed curious that the Commission and the examiner should 
have denied that privilege even in name; they appear to have sup- 
posed that some advantage attached to it different from the privilege, 
actually accorded the company, of recalling the witnesses and ex- 
amining them freely on the “direct.” Such a notion is not, indeed, 
- uncommon; but it is for the most part an illusion; for, when the ex- 
amining party is allowed to search the witnesses by leading questions, 
the only real limitation upon him is that he may not impeach the 
witness. In the case at bar the company does not even intimate that 
it could have impeached any of the Commission’s experts; and the 
denial did not prejudice the defence in the slightest. 

The second grievance is the exclusion of evidence which the com- 
pany thought relevant, but which the examiner did not. As has al- 
ready appeared, the company claimed that its tablets would serve to 
cure a number of human deficiencies and ailments. The Commission’s 
experts testified that the vitamins and minerals which they contained 
were too small in quantity to restore such deficiencies, or to cure such 
ailments; and the only issue was whether that was true. The com- 
pany offered evidence to prove that the tablets were a “dietary sup- 
plement”: that is, that they contained some quantities of those sub- 
stances which are necessary to a well balanced ration, and which, had 
they been in greater quantity, might have been restorative or curative, 
as the company asserted. The examiner was justified in excluding this 
evidence, although, here too, we should have been better satisfied 
had he let it in. Irrelevant evidence will of course inevitably to some 
extent prolong a trial; but ordinarily that is the only issue at stake 
in its admission; and it is almost always better to let it in, unless 
it will consume too much time, or unless it is palpably not offered 
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in good faith. To exclude it is often to invite nice questions of 
dialectic, which are the curse of the whole law of evidence, and which 
only serve to confuse those engaged in the trial and provoke idle 
appeals, as here. However, although, as in forfeiting the company’s 
privilege of “cross-examination,” it would have been better to throw 
open the door, it is perfectly plain that the evidence was in fact ir- 
relevant. The company had not advertised its tablets as useful ad- 
juncts to a proper diet; it had claimed for them powers which they 
did not possess, and which it really did not try to prove that they 
possessed. 

The appeal is entirely devoid of merit; the company represented 
the tablets as a panacea, and the Commission showed that they would 
cure nothing; it was to protect the public from precisely this kind of 
unscrupulous exploitation to which it so easily succumbs, that the 


Commission was in substantial part created. 
Order affirmed. 


FEDERAL TRADE COMMISSION v. HERZOG ET AL. 
No, 3828—F. T. C. Dock. 4257 
(Circuit Court of Appeals, Second Circuit. July 16, 1945) 


DISCRIMINATING IN PRICE, ETC.—CLAYTON Act, SEc. 2(¢)—-PAYMENTS or Bro- 
KERAGE, ETC.—WHEN Paip BY SELLERS TO RESIDENT BuyER AGENTS or Com- 
PETITIVELY ENGAGED RETAILERS. 


Agents who acted for retailers in buying fur garments but who received 
commissions from sellers, violated the Clayton Anti-Trust Act, where 
other competitive retailers underwent buying expense by maintaining 
buying offices, retaining fee buyers or sending representatives to make 
purchases. 


‘CEASE AND DESIST ORDERS—HNFORCEMENT—CLAYTOoN Act, Src. 11—WdHERE 
OrRpDER VALID, BUT VIOLATION DENIED. 


Where Federal Trade Commission’s order was found valid but re- 
spondents in enforcement proceeding denied violation of order, question 
of violation was referred to Commission to take evidence and make re- 
port before enforcement order would be entered. 


(The syllabus, with substituted captions, is taken from 150 F. (2d) 
450.) 


On petition for enforcement of an order of the Commission, order 
affirmed and proceeding referred to Commission as special master, 
etc. 


1 Reported in 150 F. (2d) 450. For case before Commission, see 35 F.T.C. 71. 
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Mr. W. L. Kelley, Chief Counsel, and Mr. Joseph J. Smith, Jr., 
Asst. Chief Counsel, both of Washington, D. C., and Mr. Carl 
Wheaton, Sp. Atty., of Columbia, Mo., for petitioner. 


Mr, Samuel S. Isseks, of New York City (Mr. Bernard A. Cham- 
bers and Mr. George R. Raducan, both of New York City, of coun- 
sel) , for respondents. ; 


Before Swan, Cuase and Crark, Circuit Judges. 
Swan, Circuit Judge: 


This case is before us upon a petition by the Federal Trade Com- 
mission, pursuant [451] to section 11 of the Clayton Act, 15 U.S.C.A. | 
§21, for an order by this court affirming and enforcing a cease and de- 
sist order entered by the Commission on July 8, 1942 against the re- 
spondents individually and trading as Jack Herzog & Company. The 
petition alleges that the respondents have failed to obey the Com- 
mission’s order. This is denied by their answer, which prays that the 
order of July 8, 1942 be vacated or, if affirmed, that the Commission 
be directed to take proof, as special master, on the issue of the re- 
spondent’s violation of the order. 


In August 1940 the Commission issued a complaint against the 
respondents charging them with violations of section 2 (c) of the 
Clayton Act as amended by the Robinson-Patman Act, 15 U.S.C. A. 
§13.(c). The respondents filed an answer which they subsequently 
withdrew, substituting therefor an answer that admitted all the 
material allegations of fact in the complaint, waived a hearing there- 
on, and authorized the Commission, without further evidence or 
other intervening procedure, to find such facts to be true. The an- 
swer, however, did not admit that the facts alleged in the complaint 
constituted a violation of the statute. On July 8, 1942 the Commis- 
sion made findings of fact in accordance with the allegations of the 
complaint, concluded that the respondents had violated section 2 (c) 
of the Clayton Act as amended, and ordered them forthwith to 
cease and desist from: 

Receiving or accepting directly or indirectly anything of value as brokerage, 
commission or other compensation or any allowance or discount in lieu thereof 
from any seller on or in connection with purchases made from such seller (a) 
when such purchases are made for respondents’ own account, or (b) when 
such purchases are made as agent or buying representative of the purchaser, 
or (c) when in making such purchases the respondents are acting in fact for 
or in behalf, or are subject to the direct or indirect control of the purchaser. 

The facts alleged in the complaint and found by the Commission 
may be summarized as follows: The respondents are engaged in 
business in New York City as commission resident buyers of fur 
garments. In the course of their business they act as agents for the 
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purchase of fur garments for and in behalf of approximately 80 fur 
garment retailers and department stores located in the several states 
of the United States. From such retailers or department stores the 
respondents receive requisitions to purchase fur garments upon gen- 
eral specifications as to size, style, quality and price. They then call 
upon various fur garment manufacturers and place the order at the 
most advantageous price from the standpoint of the buyer. General- 
ly the manufacturer ships the garments so purchased direct to the 
retail purchaser, although in some instances delivery is arrested to 
permit inspection by the respondents at their place of business. On 
such purchase orders the respondents receive from the sellers a com- 
mission, generally 5 percent of the sales price. In such transactions 
the retailers and department stores are the actual purchasers in 
whose behalf the respondents have been in fact acting. New York 
City is the center of the fur garment industry in the United States. 
In the course of their business the respondents represent fur garment 
retailers who are in competition with other retailers who undergo 
expense by maintaining buying offices, retaining the services of “fee” 
buyers, or sending reprensentatives to New York City to make fur 
garment purchases, 

The respondents argue that they are not agents of the buyers, but 
independent brokers, and that the first question for decision is 
whether an independent broker, who receives no compensation from 
the buyers, is in no way under the control of the buyers, and does not 
pay to the buyers any part of the commissions received from the 
sellers, violates section 2 (c) of the statute. But this is not the ques- 
tion presented by the record. There is nothing before us concerning 
the manner in which the respondents do business except what is 
alleged in the complaint and admitted by their answer.! On this rec- 
ord it stands admitted that the respondents received from sellers 
commissions on transactions in which they “act as agents for the pur- 
chase of fur garments for and on [452] behalf of” retailers, whose 
orders they place at “the most advantageous price from the stand- 
point of the buyer,” and “in whose behalf said respondents have been 
and are, in fact, acting,” while other competitive retailers “undergo 
buying expense by maintaining buying offices, retain the services of 
fur garment buyers known as ‘fee’ buyers, or send representatives to 
New York City to make fur garment purchases.” This results in a 
price discrimination in favor of the retailers who do business with 
the respondents, and is contrary to the purpose and the language of 


1Their original answer alleged that the respondents are engaged in business as 
bona fide brokers and selling representatives for numerous manufacturers and whole 
salers of goods, from whom they accept commissions for selling services performed 
in their behalf and under their control as their agents in the sale of such goods. But 
these allegations are irrelevant, since they were superseded by the admissions of the 
substituted answer. 
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the statute, 15 U. S. C. A. §13 (c), which prohibits the payment. of 

compensation by one party to the other, or to the other’s agent, al- 

though preserving the right of either party to pay his own agent for 

services rendered in connection with the sale or purchase. See Quality 

Bakers of America v. Fed. Trade Commission, 114 F. (2d) 393, 398, - 
(C.C. A.1) 31 F.T.C. 1858, 3 S. & D. 287; Fitch v. Kentuchy-Tennessee 

Light & Power Co., 186 F. (2d) 12, 15 (C.C.A. 6) ; Webb-Crawford 

Co. v. Fed. Trade Commission, 109 F. (2d) 268, 270 (C.C.A. 5) 30 

F.T.C. 1630, 3 S. & D. 184, cert. den. 310 U. S. 688; Great Atlantic & 

Pacific Tea Co. v. Fed. Trade Commission, 106 F. (2d) 667, 678 

(C.C.A. 3) 29 F.T.C. 1591, 3 S.&D. 146 cert. den. 308 U.S. 625 ; 

Biddle Purchasing Co. v. Fed. Trade Commission, 96 F. (2d) 687, 

691 (C.C.A. 2) 96 F.T.C. 1511, 2 S. & D. 447, cert. den. 305 U. S. 

634. We must take the record as the parties made it, and on that_ 
record the Commission’s order must be affirmed. 

The Commission asks us to enter a decree commanding obedience 
to its order without regard to whether the respondents have violated 
it. The statute provides, 15 U.S. C. A. §21, that if a person against 
whom a cease and desist order has been issued “fails or neglects to 
obey such order of the commission * * * while the same is in effect, 
the commission * * * may apply to the circuit court of appeals * * * 
for the enforcement of its order * * *.” This provision is identical 
with the enforcement provisions of section 5 of the Federal Trade 
Commission Act, 38 Stat. 719, before its amendment in 1938. In con- 
struing those provisions we have held that after determining that the 
Commission’s order is valid, the question of its violation must be 
referred to the Commission to take evidence and report on that issue 
before an enforcement order will be entered. Yed. Trade Com. v. 
Balme, 23 F. (2d) 615, 621, 11 F.T.C. 717,18. & D. 666, cert. den. 277 
U. S. 598; Fed. Trade Com. v. Standard Education Society; 86 F. 
(2d) 692, 698, 24 F.T.C. 1591, 2S. & D. 366, reversed in part on other 
grounds, 302 U. S. 112, 25 F.T.C. 1715, 2S. & D, 429. We are asked 
to reconsider these decisions, but we see no reason to do so; no con- 
trary decision has been cited. The same procedure has been followed 
in the Fourth Circuit, Ved. Trade Com. v. Baltimore Paint & Color 
Works, 41 F. (2d) 474, 476; 14 F.T.C. 675, 2S. & D. 75; and the Sev- 
enth has adopted an even stricter rule, namely, that it will not con- 
sider the validity of the order until a violation of it has been shown. 
Fed. Trade Com. v. Standard Education Society, 14 ¥. (2d) 947, 948, 
10 F.T.C. 751, 1S. & D. 567. In the case at bar the violations of the 
Clayton Act which the Commission found occurred nearly five years 
ago; its order was issued on July 8, 1942 and its petition for enforce- 
ment was not filed until March 1945. The respondents’ answer to the 
petition asserts that “at least since July 8, 1942” they have done 
business only as agents of the sellers of fur garments. Under these 
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circumstances the customary procedure of requiring a hearing on the 
issue of violation seems especially appropriate. 

The order is affirmed and the proceeding is referred to the Com- 
mission as special master to hear and report whether the respondents 
have violated the provisions of the order. 


SOUTHGATE BROKERAGE CO, INC. 
v. 
FEDERAL TRADE COMMISSION! 


No. 53831—F. T. C. Dock. 4821 
(Circuit Court of Appeals, Fourth Circuit, July 19, 1945) 


DISCRIMINATING IN PRICE, ETC.—CLAYTON Act, SEc. 2 (c)—-PAYMENTS OF BRo= 
KERAGE, ETC.—Ir MADE TO BROKERAGE CoMPANY, DISTRIBUTOR ALSO OF PROD- 
ucTs PuRCHASED FOR Own AccouNT, ON LATTER—WHETHER PROMOTING, SELL- — 
ING, ORDERING, ETC., SERVICES IN CONNECTION WITH, RELEVANT. 


Where brokerage company was also distributor of food products, etc., 
which it purchased from processors, and was ordered to cease and desist 
from accepting brokerage on purchases made for its own account, evi- 
dence that in connection with goods so purchased company rendered servy- 
ices consisting of promoting, selling, ordering, receiving, adjusting short- 
age or damage claims, handling, warehousing, distributing, invoicing, 
collecting, and assumption of credit risks, was properly excluded by Fed- 
eral Trade Commission as irrelevant. 


CEASE AND DrEsist OrRDERS—METHODS, ACTS AND PRACTICES—DISCRIMINATING 
IN PRIcE, ETC.—CLAYTON Act, Sec. 2(¢c)—-PAYMENTS OF BROKERAGE, ETC.—IF 
MADE TO BROKERAGE COMPANY, DISTRIBUTOR ALSO OF PRODUCTS PURCHASED 
For Own Account, ON LATTER. 


A brokerage company which was also distributor of products which it 
bought from processors, including canned food products bearing company’s 
private trade-marks or brands, was properly ordered to cease and desist 
from accepting brokerage on purchases made for its own account. 


DISCRIMINATING IN PRICE, ETC.—CLAYTON AcT, SEc. 2 (c)—PAYMENTS OF BrRo- 
KERAGE, ETC.—WHEN MaApbrE To DISTRIBUTOR ON Own Account PURCHASES— 
Ir OrHEeR Buyers Not THEREBY DIScRIMINATED AGAINST UNDER PROVISIONS 
or Src. 2(a). 


Section 2(c) of Clayton Act forbids payment of brokerage on a sale 
or purchase of goods to the other party, and hence prohibits seller from 
paying buyer brokerage on buyer’s purchases for his own account, and 
may be violated apart from price discrimination covered by section 2 (a). 


DISCRIMINATING IN PRICE, ETC.—CLAytTon Act, Src. 2 (c)—PAayMENTS OF Bro- 
KERAGE, ETC.—WHEN MapbrE To DISTRIBUTOR ON Own AccouNT PURCHASES— 
Ir Mabe on Account or Buyer SERVICES IN PROMOTING, SELLING, ETC., AND 
AVAILABLE ON PROPORTIONALLY EQUAL TERMS TO ALL COMPETING CUSTOMERS 
UNvDER Src. 2 (d). 


* Reported in 150 F. (2d) 607. For case before Commission, see 39 F.T.C. 166. 
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Section 2 (d) of Clayton Act is intended to prevent discriminatory pay- 
ments to seller by buyer because of services actually rendered the seller, 
and does not apply to or validate sellers’ payment of brokerage to buyers, 
which is dealt with in section 2 (c). 


DISORIMINATING IN PRIcE, ETC.—CLAayTon Act, Sec. 2 (c)—PayMENTS oF Bro- 
KERAGE, ETC.—WHEN MabeE TO DISTRIBUTOR ON Own AccouNT PURCHASES— 
Ir MabE on Account oF BUYER SERVICES FOR PURCHASING, WAREHOUSING, OR 
RESELLING Goops PURCHASED—WHETHER COMPENSATION ror “SERVICES 
RENDERED.” 


Sellers’ payment to buyers for purchasing, warehousing, or reselling 
the goods purchased is a payment to buyers for doing their own work and 
is a mere gratuity, and does not constitute compensation for “services ren- 
dered” within exception in section 2 (ce) of Clayton Act relating to bro- 
kerage. 


(The syllabus, with substituted captions, is taken from 150 F. (2d) 
607) 


On petitions for review of order of Commission, petitions denied, 
and cross-petition for enforcement granted. 

Mr. Charles L. Kaufman, of Norfolk, Va., and Mr. William P. 
Smith, of Washington, D. C., for petitioner. 

Mr. Joseph J. Smith, Jr., Asst. Chief Counsel, of Washington, 
D.C. (Ur. W. T. Kelley, Chief Counsel, Federal Trade Commission, 
of Washington, D. C., on the brief), for respondent. 

Before Parxer, Soper, and Dosgtr, Circuit Judges. 


Parker, Circuit Judge: 


[608] This is a petition by the Southgate Brokerage-Company to 
review and set aside an order of the Federal Trade Commission di- 
recting that company to cease and desist from accepting brokerage, or 
any commission, compensation, allowance or discount in lieu thereof, 
on purchases made for its own account. The company petitions also 
that it be allowed to adduce evidence, rejected by the Commission, 
to the effect that it has rendered services to the sellers in connection 
with such purchases for which it claims to be entitled to compensa- 
tion. The Commission has filed a cross petition asking that its order 
be enforced. 

There is no dispute as to the facts. The brokerage company, which 
- has its principal office in Norfolk, Va., does a large commission and 
brokerage business in Virginia and the Carolinas to which the order 
of the Commission. admittedly has no application. In addition, it 
does a large business as distributor of products which it buys from 
processors and subsequently sells to its customers. It is with respect 
to this business that the order of the Commission applies; and the 
facts bearing thereon are covered by the fourth and fifth paragraphs 
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of the Commission’s findings, which are fully supported by the evi- 
dence and are as follows: 


Paragraph four: The purchases made by respondent in its own name and 
behalf and for its own account constitute approximately sixty percent of its 
total volume of business. The merchandise so purchased is stored by respondent 
in its own warehouses, and is in all respects its own property to deal with as 
it sees fit. Respondent insures the merchandise in its own name and at its own 
expense, pays such taxes as may be levied on the merchandise, and resells it to 
such purchasers and at such prices and upon such terms as its judgment may 
dictate, reaping a profit or sustaining a loss thereon, as the case may be. If the 
merchandise is lost or damaged while in transit from the seller to respond- 
ent, respondent files claims against the carrier for such loss or damage in its 
own name and for its own benefit. In short, respondent’s title to the merchan- 
dise is absolute. Respondent frequently enters into contracts of purchase with 
packers and canners of food products calling for the future delivery of large 
quantities of goods to respondent at fixed prices. In such cases, respondent’s 
profit or loss on the transaction usually depends, of course, upon whether the 
market advances or declines after the contract is executed. Some of the canned 
food products purchased and resold by respondent bear respondent’s own pri- 
vate trade-marks or brands, which are registered in the United States Patent 
Office. The labels for such goods are supplied by respondent to the packer or 
canner, who aflixes them to the cans or other containers in which the goods 
are packaged. 

Paragraph five: In connection with the purchase in interstate commerce 
of such food products and other merchandise in its own behalf and for its own 
account, respondent in many instances receives and accepts and for a number 
of years last past has received and accepted from the sellers of such merchan- 
dise, brokerage or allowances and discounts, in lieu of brokerage. The bro- 
kerage is usually received by respondent in one of two ways. In some eases, 
the seller remits the amount of the brokerage to respondent by check. In 
other cases, respondent in remitting to the seller the purchase price of the 
merchandise deducts the brokerage, or a discount or allowance in lieu thereof, 
from the seller’s invoice. The amount of brokerage thus received and ac- 
cepted by respondent is substantial. For example, the amount received on 
purchases made by respondent between July 1, 1941, and December 31, 1941, 
was $25,878.68. 


The evidence which the Commission excluded as irrelevant, and 
which the company asks that it be allowed to produce, is evidence 
of various witnesses to the effect that, in connection with the gocds 
purchased and sold as distributor and covered [609] by the foregoing 
findings of fact, it renders services consisting of “promoting, offering 
for sale, selling, ordering, receiving, adjusting shortage or damage 
claims, handling, warehousing, distributing, invoicing, collecting, as- 
sumption of credit risks.” We entertain no doubt that the evidence 
was properly excluded and that on the undisputed facts the cease 
and desist order was properly entered. 

Section 2c of the Robinson-Patman Act, 15 USCA 18 (c), is as 
follows: 


It shall be unlawful for any person engaged in commerce, in the course 
of such commerce, to pay or grant, or to receive or accept, anything of value 


a 
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as a commission, brokerage, or other compensation, or any allowance or dis- 
count in lieu thereof, except for services rendered in connection with the sale 
or purchase of goods, wares, or merchandise, either to the other party to such 
transaction or to an agent, representative, or other intermediary therein 
where such intermediary is acting in fact for or in behalf, or is subject to the © 
direct or indirect control, of any party to such transaction other than the per- 
son by whom such compensation is so granted or paid. ; 


It is perfectly clear that this provision forbids the payment of 
brokerage on a sale or purchase of goods to the other party to the 
transaction. The seller may not pay the buyer brokerage on the lat- 
ter’s purchases for his own account. As said in the Report of the 
House and Senate Conference Committee with reference to this sub- 
section (House Rep. 2951, 74th Cong. 2nd Sess.) : 


This subsection permits the payment of compensation by a seller to his 
broker or agent for services actually rendered in his behalf; likewise by a 
buyer to his broker or agent for services in connection with the purchase of 
goods actually rendered in his behalf; but it prohibits the direct or indirect 
payment of brokerage except for such services rendered. It prohibits its al- 
lowance by the buyer direct to the seller, or by the seller direct to the buyer; 
and it prohibits its payment by either to an agent or intermediary acting in 
fact for or in behalf, or subject to the direct or indirect control, of the other. 


The section has been so construed in all of the cases in which it 
has been considered. Biddle Purchasing Co. v. Federal Trade Com. 
2 Cir. 96 F. (2d) 687, 26 F.T.C. 1511, 28. & D. 447; Oliver Bros. v. 
Federal Trade Com. 4 Cir. 102 F. (2d) 763, 28 F.T.C. 1926, 3 S. & D. 
86; Great Atlantic & Pacific Tea Co. v. Federal Trade Com. 3 Cir. 
106 F. (2d) 667, 29 F.T.C. 1591, 3S. & D. 146; Webb Crawford Co. v. 
Federal Trade Com. 5 Cir. 109 F. (2d) 268, 80 F.T.C. 1630, 3S. & D. 
184; Quality Bakers of America v. Federal Trade Com. 1 Cir. 114 F. 
(2d) 398, 31 F.T.C. 1858, 3 S. & D. 287; Jarrett v. Pittsburgh Plate 
Glass Co. 5 Cir. 181 F. (2d) 675; Pitch v. Kentucky-Tennessee Light 
& Power Co. 6 Cir. 186 F. (2d) 12, 149 A.L.R. 650 and note at page 
662 et seq. and cases there cited; Modern Marketing v. Federal Trade 
Com. 7 Cir. 149 F. (2d) 970. As said in Quality Bakers of America v. 
Federal Trade Com. supra, 114 F. (2d) at 398, 31 F.T.C. 1858, 1866, 3 
S. & D. 287, 295: 

It is plain enough that the paragraph, taken as a whole, is framed to pro- 
hibit the payment of brokerage in any guise by one party to the other, or the 


other’s agent, at the same time expressly recognizing and saving the right of 
either party to pay his own agent for services rendered in connection with the 


sale or purchase. 


It is argued that the section is not applicable here because the 
receipt by the company of brokerage from the sellers results in no 
discrimination against buyers, since the company sells only to whole- 
salers, who pay the prices that they would otherwise pay if the sales 
were made to them through brokers. It is said that a distributor, 
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such as the company, renders to the wholesale trade the service that 
a broker ordinarily performs, and that no discrimination is involved 
in allowing such distributor the ordinary broker’s commissions. ‘The 
answer is that price discrimination, which is covered by section 2 (a) 
of the Act, 15 USCA 18 (a), is not necessary to a violation of sec- 
tion 2 (c), quoted above, which specifically forbids the payment of 
brokerage by the seller to the buyer or the buyer’s agent. We went 
into this matter very carefully in Oliver Bros. v. Federal Trade Com., 
4 Cir, 102 F. (2d) 763, 767, 28 F.T.C. 1926, 1932, 3 S.& D. 86, 91, 


~ where we said: 


The Robinson-Patman Act of June 19, 1986, 49 Stat. 1526, was an amend- 
ment of the Clayton Anti-Trust Act of October 15, 1914, 38 Stat. 730. Section 
2 of the Clayton Act, which was the section amended, merely forbade dis- 
crimination in price when the effect of such discrimination was to substantially 
lessen competition or tend to create monopoly. The Robinson-Patman Act 
broadened the scope of this provision, conferred upon the Federal Trade 
Commission power to establish quantity differentials for the purpose of deter- 
mining dis[610]crimination, and cast the burden of proof upon one charged with 
discrimination to justify any discrimination shown. Receipt of price dis- 
crimination was made unlawful for the first time, section 2 (f), 15 U.S.C.A. 
13 (f) ; and three specific matters were forbidden as unfair trade practices by 
subsections (c), (d) and (e), viz.: the granting of commission or brokerage, 
or any allowance in lieu thereof, to the other party to the transaction or his 
agent, the making of discriminatory payments by seller to buyer for services 
rendered by the latter and discrimination by the seller in the rendering of 
services to the buyer. It is perfectly clear that all three of these practices 
were forbidden because of their tendency to lessen competition and create 
monopoly, without regard to their effect in a particular case; and there is no 
reason to read into the sections forbidding them the limitations contained in 
section 2 (a) having relation to price discrimination, which is an extremely 
difficult matter to deal with and is condemned as unfair only in those cases 
where it has an effect in suppressing competition or in tending to create 
monopoly. The forbidding of specific practices because of their tendency to- 
ward a general result, also forbidden, is familiar legislative practice; and 
no reason suggests itself why the limitations and provisions relating to one 
should be read into those relating to the other. 


We are not impressed with the argument that the company renders 
services to those from whom it purchases, within the meaning of the 
exception to section (c) quoted above. The services which the com- 
pany proposes to show by the evidence that was excluded are services 
rendered to itself, as purchaser, owner and subsequent seller of the 
goods purchased, and not to those from whom it has purchased them. 
It is immaterial that those persons are benefited by the fact that the 
company purchases from them the goods which it subsequently re- 
sells. The crucial fact is that all of the services upon which it relies 
are services rendered in connection with its own purchase, owner- 
ship or resale of the goods; and these services it renders, not to those 
from whom the goods are purchased, but to itself, Directly in point 
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are’ the cases above cited of Biddle Purchasing Co., Oliver Brothers, 
Great Atlantic & Pacifie Tea Co., Webb Crawford Co., Quality Bak- 
ers of America, and Modern Marketing. The Great Atlantic & Paci- 
fie Tea Company case is practically on all fours, involving an allow- 
ance of brokerage made directly to the buyer because of alleged serv- 
ices rendered the seller by the buyer’s purchasing agents. The other 
cases cited involved situations where agents of buyers were collecting 
from sellers brokerage which they were passing on to the buyers 
whom they represented; but if the statute forbids the payment of 
brokerage to such agents because they represent buyers, a fortiori it 
forbids the payment to the buyers themselves; and, if the agents 
cannot be brought within the exception of the section by reason of 
services rendered, certainly the buyers cannot because of rendering 
the same sort of services. In the Oliver case it appeared that the 
commissions allowed the buyers agent were received by the buyers; 
and we commented on this as showing beyond question that the sec- 
tion had been violated in that the buyers were receiving commissions 
on their purchases. We said: 

We come then to the final question in the case, viz., whether the brokerage 
commissions here involved come within the exception contained in section 
2 (c), ie, are they paid for services rendered to the sellers? A sufficient an- 
swer to the question is found in the fact that the commissions are received by 
the buyers and not by Oliver, and that there can be no contention that any 
services are rendered by the buyers to justify the payment of compensation to 
them. * * * They are receiving brokerage commissions on their purchases; 
and the fact that they may have paid the purchasing agent for services 
rendered them and that they receive the commissions because of this does not 
alter the fact that they are receiving the commissions on their purchases. 


And even if it were true that Oliver rendered services to the sellers, we do 
not think that this would change the situation. No one would contend that, 
without violating this section, a broker representing the seller could give his 
commissions to the buyer; for in such case the action of the broker would be 
the action of his principal, the seller, and would amount to the allowance of 
commissions by the seller to the other party to the transaction in direct viola- 
tion of the statutory provision. As we have seen, it constitutes a clear viola- 
tion of the section for the buyer to receive commissions allowed an agent who 
represents him alone. If, therefore, the buyer may [611] not receive commissions 
allowed either his own agent or the agent of the seller, it would seem to 
follow necessarily that he may not receive commissions allowed a broker who 
is the agent of both. We may assume that under the section it is permissible 
for a broker to render services to both buyer and seller and to receive from 
both compensation for the services rendered ; but this is a very different thing 
from the buyer himself receiving the compensation. 


The company argues that the receipt of brokerage on its purchases 
is authorized by subsection 2 (d) of the Act, 15 U.S. C. A. 18 (d), 


which provides: 


It shall be unlawful for any person engaged in commerce to pay or con- 
tract for the payment of anything of value to or for the benefit of a customer 
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of such person in the course of such commerce as compensation or in considera- 
tion for any services or facilities furnished by or through such customer in con- 
nection with the processing, handling, sale, or offering for sale of any products 
or commodities manufactured, sold, or offered for sale by such person, unless 
such payment or consideration is available on proportionally equal terms to 
all other customers competing in the distribution of such products or com- 
modities. 

This subsection has no relation to payment of brokerage to buyers 
or their agents, which is dealt with in the preceding subsection, but 
is intended to prevent discriminatory payments by seller to buyer 
on account of services actually rendered the seller. It is commonly . 
referred to as the “advertising allowance” section of the act; and as 
explained by Representative Utterback in presenting the conference 
report to the House the words “services or facilities,” rather than 
the term “advertising allowance” were employed for the purpose of 
making the “prohibitions of the bill * * intentionally broader * * 
in order to prevent evasion.” 80 Cong. Rec. 9418. As pointed out 
_above, the services rendered by the company with respect to goods 
purchased by it are services rendered to itself, and not to the sellers, 
and consequently can furnish no basis for payment by the sellers. It 
is little short of absurd to argue that the receipt by a buyer of 
brokerage on his purchases, forbidden by subsection (c), is validated 
by subsection (d), the purpose of which is to forbid discriminatory 
payments for services actually rendered by buyers. 

The earnestness of counsel for the company in presenting its cause 
has led us to discuss its contentions at greater length than their merit 
seems to warrant. Stripped of verbiage, his position is that in acting 
as a distributor of the products of the sellers, the company performs 
for them the service of a broker and is entitled to the compensation 
of a broker. The fact is, however, that the company is not a broker 
but a purchaser with respect to the goods that it purchases for its 
own account. In selling these goods to others it acts, not for those 
from whom it has purchased them, but for itself. Any profits due 
to rise in the market belong to it and any losses, whether from de- 
cline in the market or other cause, fall upon it. It sells for itself, to 
whom it pleases and at prices which it determines. The fact that it 
purchases from the sellers is doubtless beneficial to them and may 
enable them to dispense with the services of a broker on such transac- 
tions; but this does not mean that it has rendered services to them 
within any fair meaning of that language as used in the statute. 

For sellers to pay purchasers for purchasing, warehousing or re- 
selling the goods purchased is to pay them for doing their own work, 
and is a mere gratuity. Cf. Mitchell Coal & Coke Co. v. P. R. R. Co. 
230 U. S. 247, 263; Merchants Warehouse Co. v. United States 283 
U.S. 501, 511. What we said in the Oliver case with regard to a 
purchasing agent’s exacting brokerage which it passed on to the 
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buyer applies with added force where the buyer himself claims to 
have rendered the service justifying the brokerage. We said: 


Because of the buying power possessed by purchasing agents, whether repre- 
senting chains or independent dealers, sellers may be willing to allow them 
brokerage commissions earned in the sense that the sellers are thus enabled to 
sell goods without resorting to other sales devices; but the fact remains that the 
buyer who receives the brokerage allowed his purchasing agent receives an ad- 
vantage, and a concealed advantage, which the buyer who purchases directly 
from the dealer does not receive. It was this sort of discrimination, we think, 
which it was the purpose of this section of the Act to forbid. 


For the reasons stated, the petitions to set aside the order of the. 
Commission and to adduce additional evidence will be denied, the 
prayer of the cross-petition will be allowed and decree will be entered 
enforcing the Commission’s order. 

Order enforced. 


FEDERAL TRADE COMMISSION v. DAVID M. WEISS! 
No. 19728—F. T. C. Dock. 4240 
(Circuit Court of Appeals, Second Circuit. July 28, 1945) 


Decree, pursuant to agreement of counsel to abide by decision of court in 
Federal Trade Commission v. Herzog, et al., July 16, 1945, 150 F. (2d) 450, 
hereinbefore reported at p. 426, affirming order of Commission in Docket 
4240, July 8, 1942, 85 F.T.C. 65, requiring respondent (engaged in New 
York City as commission resident buyer of fur garments for some 60 retail- 
ers located at various points in the United States), his agents, etc., in con- 
nection with purchase of furs, fur garments, or other commodities in com- 
merce, to cease and desist from receiving or accepting directly or indirectly 
anything of value as brokerage, commission or other compensation or any 
allowance or discount in lieu thereof from any seller on or in connection 
with purchases made from such seller (a) when such purchases are made 
for respondent’s own account, or (b) when such purchases are made as 
agent or buying representative of the purchaser, or (c) when in making 
such purchases respondent is acting in fact for or in behalf, or is subject 
to the direct or indirect control, of the purchaser; and remanding the pro- 
ceeding to the Commission, as a Special Master, to take evidence and re- 
port relative to question of violation of said order. 


Mr. W. T. Kelley, Chief Counsel, Federal Trade Commission, Mr. 
Joseph J. Smith, Jr., Asst. Chief Counsel, and Mr. James W. Nichol, 
special attorney, all of Washington, D. C., for petitioner. 

Mr. Samuel S. Isseks, of New York City, for respondent. 

Before THomas W. Swan and Harrie B. Cuasn, Circuit Judges. 


1 Not reported in Federal Reporter. For case before the Commission, see 36 F.T.C. 65. 
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Decrer AFFIRMING ORDER TO CEASE AND DESIST 
AND REFERRING PROCEEDING TO FEDERAL TRADE 
Commission AS Spectral MASTER 


The Federal Trade Commission, petitioner herein, having filed 
in this court on March 12, 1945, its application for enforcement of an 
order to cease and desist issued by it on July 8, 1942, against the 
respondent David M. Weiss, in a proceeding before the said petition- 
er entitled “In the Matter of David M. Weiss, Docket No. 4240”; and 
said petitioner having certified and filed with its said application, 
as required by the Clayton Act, a transcript of the entire record in 
said proceeding; and it having been agreed by and between counsel 
for petitioner and counsel for respondent that the disposition of this 
case shall be governed by the decision of this court in Federal Trade 
Commission v. Jack Herzog, et al., being case No. 19727 upon the 
docket of this court; and the said matter of Federal Trade Commis- 
sion v. Jack Herzog, et al., having been heard by this court on briefs 
and oral argument, and this court having thereafter fully considered 
the matter and having rendered its decision on July 16, 1945, affirm- 
ing petitioner’s order to cease and desist therein and referring said 
proceeding to the petitioner as Special Master to hear and report. to 
this court whether the respondents therein had violated the provi- 
sions of petitioner’s order to cease and desist : 

Now, therefore, it is hereby ordered, adjudged, and decreed that 
the aforesaid order to cease and desist herein be and it hereby is 
affirmed. 

And it is further ordered, adjudged, and decreed that no decree 
enforcing and commanding obedience to said order to cease and desist 
be entered unless and until the court shall determine that the re- 
spondent has violated said order to cease and desist; and for the 
purpose of enabling the court to make such determination it is 
ordered that this proceeding be and it hereby is referred to the 
petitioner, as Special Master, to take evidence and report to the 
court with the evidence taken whether the respondent has violated 
the provisions of said order to cease and desist. 

The court retains jurisdiction in and of this proceeding pending 
its entry of a final decree upon petitioner’s aforesaid application for 
enforcement. 
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JUDSON L. THOMSON MFG. CO. 
Vv. 
FEDERAL TRADE COMMISSION! 


No. 3986—F. T. C. Dock. 4111 
(Circuit Court of Appeals, First Circuit. July 31, 1945) 


DEALING ON EXCLUSIVE AND TyING BasIs—CLAYTON Act, Src, 3—Lrases— 
WHERE LESSEE CONFINED TO USE or LeEssor’s Propucr WitH LEasep Ma- 
CHINES. 


Leases, by which defendant leased its rivet-setting machines to custo- 
mers on condition that the machines should not be used for setting any 
other rivets than those made by defendant, were invalid under the Clayton 
Act as a limitation upon the use of competitors’ supplies, and as tending to 
ereate a monopoly. 


CLAYTON Act—ScorPE—CoMPETITION—PROMOTION OF. 


The Clayton Act was enacted to promote competition by protecting it 
from certain practices which might lessen it or tend to create a monopoly. 


DEALING ON EXCLUSIVE AND TyING Basis—CtaytTon Act, Sec. 3—EXcLUSIVE 
DEALING ARRANGEMENT. 

An “exclusive dealing arrangement,” within prohibition of the Clayton 

Act, involves the condition that the purchaser or lessee of goods shall deal 

only in the goods of the seller or lessor and refrain from dealing in the 
goods of competitors. 


DEALING ON HEXXCLUSIVE AND TyING BAsis—Cu3AytTon Act, Src. 83—TyIne Con- 
TRACTS OR CLAUSES. 


A “tying contract,” within prohibition of the Clayton Act, involves a 
condition that the goods sold or leased shall be used only with other goods 
of seller or lessor, the purchaser or lessee agreeing not to deal in such other 
goods of competitors, or the leasing of the goods upon condition that they 
‘Shall be used only with supplies of lessor. 


DEALING ON EXCLUSIVE AND TyING Basis—CriAytTon Act, Sec, 3—LraAses— 
TyIna CONTRACTS oR CLAUSES—IF PrAcTICAL HErrect To PRECLUDE USE OF 
CoMPETITOR’s SUPPLIES, AND Not NECESSARILY His MAcHINES ALSO. 

To fall within purview of the Clayton Act, a lease of machinery on con- 
dition that lessee use only supplies of lessor is not required to have the 


practical effect of prohibiting the use of machines or supplies of competi- 
tors, but it is sufficient if the practical effect of the tying clause is to 


1 Reported in 150 F. (2d) 952. For case before Commission, see 38 F.T.C. 135. 
688612—48— 32 
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preclude the use of supplies of a competitor and thus substantially lessens 
competition. 


DEALING ON EXCLUSIVE AND Tying Bastis—Crtayton Act, Sec. 3—LEAsSES— 
Tying Contracts ok CLAUSES—IF PRrAcTICAL HErrect To PRECLUDE USE OF 
Comprtiror’s Suppiims, AND Nor Necessarity His Macuinrs ALso—THAT 
Brest Resutts Hap THRoucH Use or Lessor’s Suppiies WiTH Lessor’s Ma- 
CHINES. 


Fact that best results were obtained when machines and rivets of one 


manufacturer were used together did not justify a manufacturer in leasing ~ 


their riveting machines on condition that rivets manufactured by a com- 


petitor would not be used therein, so as to avoid prohibition contained in 


the Clayton Act. 


(The syllabus, with substituted captions, is taken from 150 F. (2d) 
952.) 


On petition to review, and cross-petition to affirm, order of Com- 
mission, petition dismissed, and order affirmed and enforced. 

Mr. H. LeBaron Sampson, of Boston, Mass. (Mr. Andrew Mar- 
shall, of Boston, Mass., of counsel), for petitioner. - 

Mr. Joseph J. Smith, Jr., Asst. Chief Counsel, and Mr. W. 7. 
Kelley, Chief Counsel, both of Washington, D. C., and Mr. Carl 
Wheaton, Sp. Atty., of Columbia, Mo., for respondent. 

Phipps, Durgin & Cook and Mr. Robert A. B. Cook, all of Boston, 
Mass., for Tubular Rivet & Stud Co., amicus curiae. 

Before Macruper, Manonry, and Woopsury, Circuit Judges. 


Manoney, J., circuit judge: 

[953] This is a petition to set aside an order of the Federal Trade 
Commission charging the Judson L. Thomson Manufacturing Com- 
pany with violation of § 3 of the Clayton Act, 38 Stat. 731; 15 U.S.C. 
§ 14; and directing it to cease and desist from: “Leasing, selling 


* * * automatic rivet-setting machines on the condition, agreement 


or understanding that the lessee or purchaser thereof shall not use in 
or with such machine any rivets other than those acquired from 
[Thomson] * * *”, and from enforcing or continuing to enforce such 
conditions or agreements already made. The Commission has filed 
a cross-petition asking for enforcement of the order.1 


The facts as found by the Commission may be summarized as 


follows: 

The petitioner is engaged in the business of manufacturing and 
selling tubular and bifurcated rivets, and in manufacturing, leasing 
and servicing automatic rivet-setting machines for the setting of such 
rivets. Its business is interstate in character and it is in competition 
with numerous other companies. Tubular and bifurcated rivets are 
sold to two classes of customers—in the industrial field where manu- 


1Similar orders have been issued against the petitioner’s seven lessor-competitors. 
None of these orders, however, is before the court in this proceeding. 


JUDSON L. THOMSON MFG. CO. V. FEDERAL TRADE Comm. 441 


facturers use them in the assembling of their products, and in the 
carton or jobbing trade where they are sold through mail-order 
houses and hardware jobbers for replacement and repair purposes. 
Automatic feed-setting machines are usually used in the industrial 
field to set rivets. In the carton or jobbing trade, however, such 
machines are not used. There some rivets are set in small hand feed 
machines and some in special brake lining machines. In the United 
States there are eight companies engaged in selling tubular and 
bifurcated rivets and in supplying automatic machines with which 
to set them. At the time the complaint in this proceeding was filed 
each of the eight companies was leasing machines on the condition 
that its lessees would not use such machines for setting any rivets 
_ other than those manufactured and supplied by the lessor. 
The use of tubular and bifurcated rivets for industrial purposes 
began about 1889. Until 1914 the petitioner and the Tubular Rivet 
and Stud Company were the only companies engaged both in selling 
such rivets and supplying machines for setting them. It has been 
the practice with both companies to lease machines and not to sell 
them. At the present time the petitioner and Tubular have approxi- 
mately 8,000 and 7,000 machines respectively outstanding on lease. 
The Penn Rivet Corporation, which entered the field about 1914, has 
approximately 500 machines outstanding on lease and has sold in 
excess of 2,000 machines. The Edwin B. Stimpson Company started 
manufacturing machines about 1922 and has approximately 2,000 
machines on lease and has sold approximately 300. The Chif[g954]cago 
Rivet and Machine Company started supplying machines between 
1924 and 1928. It has between 800 and 1000 machines outstanding 
on lease and has sold in excess of 3,000. The remaining three com- 
panies which entered the field between 1927 and 1930 have approxi- 
mately 300 machines outstanding on lease and have sold some 600 
machines. All together the six companies have approximately 19,000 
machines outstanding on leases. Substantially all of them are “tied” 
machines,” that is, machines in which the lessee may only use rivets 
supplied by his lessor. The companies have sold approximately 6,000 
machines since they have been in business. The petitioner as lessor 
of some 8,000 machines controls approximately 42 percent of the 
leased machines, or 82 percent of all machines in the industrial 
field. In 1939 the total volume of business done by the eight com- 
panies was about $5,180,000. Of this amount the petitioner and 
Tubular each accounted for approximately 25 percent; Chicago ac- 
‘counted for approximately 20 percent; and the remaining five com- 
panies accounted for 30 percent. 

The petitioner confines its sales of rivets to the industrial field and 


<A It appears that the Chicago Rivet and Machine Company has leased a few machines 
without any restrictions on what rivets are used in them. 
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does not sell to the carton or jobbing trade. To increase the sale of 
rivets its practice has been to supply machines for use in setting 
them. These machines which it does not sell are leased at a yearly 
rental of from $15 to $25 for the average size machine. These leases 
may be cancelled on ten days notice by either party. If the lessee 
uses a certain number of rivets—usually from 150,000 to 300, 000, 
dependent on the type of the machine—the rental is rebated. The 
petitioner_does not charge for servicing its machines, or, with the 
exception of disappearing-point anvils which wear out rapidly, for 
replacing parts. The prices for rivets charged by the petitioner run 
about 10 percent higher than the prices of similar rivets on the open 
market. 


The Commission found that the primary purpose of leasing 
machines is to enable the petitioner to sell tubular and bifurcated 
rivets with such machines. It further found that there was on the 
open market an amply supply of rivets for use in the petitioner’s 
machines sold both by companies which supply machines and which 
do not supply machines. Such concerns are precluded from selling 
to the petitioner’s lessees by reason of the restrictive provisions in 
its leases. The Commission acknowledged the fact that the petitioner 
manufactures rivets of various sizes and shapes, many of them spe- 
cially designed for special machines, but found that any competent 
rivet manufacturer could duplicate and supply such rivets. It re- 
ferred to five concerns which manufacture rivets but do not supply 
machines, The gross sales of these concerns was some $475,000 in 
1939 and were more or less confined to the hardware and jobbing 
trade in which rivet-setting machines are not used. By reason of the 
restrictive lease they are precluded from making much headway in 
the industrial field. 


Therefore the Commission found that the practice of the 
petitioner— 


in requiring that the lessees of its rivet-setting machines use in or with such 
machines no tubular or bifurcated rivets other than those supplied by the 
[petitioner], results in the exclusion from the market of numerous parties 
who, in the absence of such restrictions, would be prospective and potential 
purchasers of tubular and bifurcated rivets from [petitioner’s] competitors. 
Competition in the tubular- and bifurcated-rivet market is restricted and con- 
tracted in direct proportion to the extent to which [petitioner] is successful 
in leasing its rivet-setting machines under agreements containing such restric- 
tive conditions * * * [Further] * * * The Commission * * * finds that the 
effect of such restrictive conditions under the circumstances set forth herein 
has been, is, and may be to substantially lessen competition in the sale of 
tubular and bifurcated rivets. 


As it applies in this proceeding, § 3 of the Clayton Act prohibits 
ieasing machines on the condition, agreement or understanding that 
the lessee shall not use rivets of competitors, if competition in the 
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sale of rivets may be substantially lessened thereby. Two questions 
are presented: (1) does the petitioner’s tying clause prohibit the 
use of a competitor’s rivets within the meaning of § 3; and (2) 
has the use of the tying clause substantially lessened competition ? 
If the Commission’s order is to be enforced both questions must be 
answered in the affirmative. 

- With respect to the first point the petitioner contends that the com- 
plaint and the findings of the Commission do not state that the peti- 
tioner has leased its machines on the condition that the lessees shall 
not [955] use rivets of competitors, but merely that the leases are 
on the condition that the lessee shall not use the leased machines for 
setting any rivets other than those supplied by the petitioner; that 
this is neither an allegation nor a finding that the petitioner requires 
its lessees not to use rivets of competitors; and that the uncon- 
tradicted testimony shows that there are no such agreements, that 
lessees frequently do use rivets of competitors in machines supplied 
by competitors, that they can obtain satisfactory machines and rivets 
from a number of competitors, that the machines fundamentally 
are alike and have no patented features, that their lessees are free 
to choose between securing machines and rivets under a leasing 
plan and purchasing machines and rivets separately, and that they 
have several sources on which to rely under either plan. 

The lease form used by the petitioner provides that the machines 
“shall at all times remain and be the sole and exclusive property” 
of the petitioner, that the lessee “shall have no right of property 
therein, but only the right to use the same” and “shall not use or 
allow said leased machinery to be used for setting any other rivets 
than those made by” the petitioner. § 3 of the Clayton Act provides: 

It shall be unlawful for any person * * * to lease * * * machinery * * * 
whether patented or unpatented * * * on the condition, agreement or under- 
standing that the lessee * * * shall not use or deal in the goods, wares, mer- 
chandise, machinery, supplies or other commodities of a competitor or competi- 
tors of the lessor * * * where the effect of such lease * * * or such condition, 
agreement or understanding may be to substantially lessen competition or tend 
to create a monopoly in any line of commerce. 


The terms of the petitioner’s lease tie its rivets to its leased 
machines, Lessees are precluded from using a competitor’s rivets 
with such machines. That is clearly a limitation upon the “use” of 
competitors’ supplies within the broad terms of the statute. We 
entertain no doubt that the condition in question here falls within 
the purview of § 3. As was pointed out in Standard Fashion Co. v. 
Magrane-Houston Co.,.258 U.S. 346, 355, 356: 

The Clayton Act, as its title and the history of its enactment disclose, was 
intended to supplement the purpose and effect of other anti-trust legislation, 
principally the Sherman Act of 1890. * * * The Clayton Act sought to reach 
the agreements embraced within its sphere in their incipiency, and in the 
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section under consideration to determine their legality by specific tests of its 
ewn which declared illegal contracts of sale made upon the agreement or 
understanding that the purchaser shall not deal in the goods of a competi- 
tor * * * which may “substantially lessen competition or tend to create a 
monopoly.” * * * 


Section 3 condemns sales or agreements where the effect of such sale or 
contract of sale “may” be to substantially lessen competition or tend to create 
monopoly. It thus deals with consequences to follow the making of the re- 
strictive covenant limiting the right of the purchaser to deal in the goods of | 
the seller only. 


Congress passed the Clayton Act to promote competition by pro- 
tecting it from certain practices which might lessen it or tend to 
create a monopoly. § 3 strikes at practices relied on to limit com- 
petition in the distribution of goods which restrict the right to deal 
in competing products. Among these are the so-called “exclusive 
dealing arrangement” and the “tying contract”. The former in- 
volves the condition that the purchaser or lessee of goods shall deal 
only in the goods of the seller or lessor and refrain from dealing 
in the goods of competitors; the latter involves a condition that the. 
goods sold or leased shall be used only with other goods of the seller 
or lessor, the purchaser or lessee agreeing not to deal in such other 
goods of competitors, or, as in this case, the leasing of equipment on 
the condition that it shall be used only with the supplies of the 
lessor. Where the effect of such arrangements “may be to sub- 
stantially lessen competition or tend to create a monopoly” they 
are made unlawful.® 


The petitioner contends that a lease [956] to fall within the purview 
of the statute must in the light of the surrounding circumstances 
have the practical effect of prohibiting the use of machines or sup- 
ples of competitors. We do not agree. In the view we take of the 
statute the practical effect of the use of the tying clause relates to 
the question whether the clause substantially lessens competition. 
Where the courts have used the expression “practical effect” they 
have had in mind two things—(1) the form in which the condition 
is expressed and (2) the effect of the clause on competition. The 
first may be illustrated by reference to a condition that the lessee 
shall use only the lessor’s supplies. That has the practical effect 
and is the same thing as a condition that the lessee shall not use 
the supplies of competitors. The condition in the lease under con- 


5’ The Committees of both the House and the Senate called the tying clause an “un- 
fair trade practice” which was ‘monopolistic in its effect’ and required the surrender 
of a right which every dealer should enjoy, namely, the right to deal in any manu- 
facturer’s product he saw fit to handle. H. R. Report No. 627, 68rd Cong., 2nd Sess. 
(1914) 11; Senate Report No. 698, 63rd Cong., 2nd Sess. (1914) 6. 
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sideration which requires lessees to use in the lessor’s machines only 
rivets furnished by such lessor has the practical effect of precluding 
the use of the rivets of competitors in those machines. In United 
Shoe Machinery Corporation v. United States, 258 U.S. 451, a case 
involving leases of patented shoe machinery, one of the provisions 
enjoined was a condition that the lessee should purchase all his sup- 
plies used in connection with such machinery from the lessor. The 
court said, p. 457: 

While the clauses enjoined do not contain specific agreements not to use 
the machinery of a competitor * * * the practical effect of these drastic pro- 
visions is to prevent such use. We can entertain no doubt that such provi- 
si0nS aS were enjoined are embraced in the broad terms of the Clayton Act 
which cover all conditions, agreements or understandings of this nature. 
That such restrictive and tying agreements must necessarily lessen competition 
and tend to monopoly is, we believe, equally apparent. 


In International Business Machines Corporation v. United States, 
298 U.S. 181, the court invalidated a lease of a patented tabulating 
_ machine which provided that the lease should terminate in case cards 
not manufactured by the lessor were used in the leased machine. The 
lease agreement did not forbid all use of a competitor’s supplies; 
these could still be used, consistently with the lease, in machines sup- 
plied by a competitor. The court said (at p. 185) : 

Little need be said of the contention that the condition of appellant’s leases 
does not infringe these prohibitions. It is true that the condition is not in so 
many words against the use of the cards of a competitor, but is affirmative in 
form, that the lessee shall use only appellant’s cards in the leased machines. 
_ But, as the lessee can make no use of the cards except with the leased ma- 
chines, and the specified use of appellant’s cards precludes the use of cards 
of any competitor, the condition operates in the manner forbidden by the 
statute. 


The petitioner argues that in the light of the circumstances sur- 
rounding the United Shoe and the International Business Machines 
cases the practical effect of the conditions therein involved was to 
preclude all use of competitors’ supplies, and that in terms of practi- 
cal effect those cases are to be distinguished from the case at bar 
which is controlled by Federal Trade Commission v. Sinclair Re- 
fining Co., 261 U.S. 463 [6 F.T.C. 587; 1S. & D. 306]. 

In the Sinclair case, the Supreme Court was passing on the prac- 
tice of leasing gasoline tanks and pumps to service station operators 
on the condition that they use them solely for the storage and sale 
of gasoline from the lessor-refiner. To the argument that this prac- 
tice was in violation of the Clayton Act, the court answered (p. 478) : 
“Respondent’s written contract does not undertake to limit the lessee’s 
right to use or deal in the goods of a competitor of the lessor, but 
leaves him free to follow his own judgment. It is not properly de- 
scribed by the complaint and is not within the letter of the Clayton 
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Act.” In dealing with the other allegation in the complaint, that 
the challenged practice was an unfair method of competition within 
the meaning of Section 5 of the Federal Trade Commission Act, 
the court said (p. 475): “No purpose or power to acquire unlawful 
monopoly has been disclosed, and the record does not show that the _ 
probable effect of the practice will be unduly to lessen competition.” 
The controlling considerations of the Stnclair case are not present 
here. In that case, gasoline was sold to lessees for the purpose of 
resale to the consuming public; here, rivets are sold to lessees 
for use in the machines of the lessor. In Jnternational Business 
Machines Corporation v. United States, supra, at p. 185, the [957] 
court differentiated between restrictions on the “use” of products of 
competitors and restrictions on the sale of their products, and dis- 
tinguished the Sinclair case, saying: 

A different question is presented from that in the Sinclair case * * * as 
the only use made of the gasoline was to sell it, and as there was no restraint 


upon the purchase and sale of competing gasoline, there was no violation of 
the Clayton Act. 


In Pick Manufacturing Co. v. General Motors Corporation, 80 F. 
(2d) 641 (C.C.A. 7th, 1935), affirmed 299 U.S. 3, the court was 
dealing with a provision of the contracts made with dealers by the 
selling organizations of General Motors Corporation, binding the 
dealers in Chevrolet cars not to sell or use in the repair of such cars 
second-hand parts or parts not manufactured by the Chevrolet Motor 
Company. The Supreme Court in the Pick case by a per curiam 
opinion affirmed the findings of the two courts below that the effect 
of the clause in question did not substantially lessen competition or 
tend to create a monopoly. There was no intimation in the court’s 
opinion that the restrictive agreement in question would not have 
been within the condemnation of the Clayton Act even if the finding 
as to the effect on competition had been otherwise. 

Under the petitioner’s method of doing business it furnishes a 
complete riveting service—machines, rivets, and engineering to keep 
them in repair. It bears the cost of building the machines, the losses 
on depreciation and obsolescence, and the expenses of engineering 
services and keeping the machines in repair, which costs exceed the 
revenue received from rentals of leased machines. The petitioner’s 
prices for rivets, however, run about 10-11 percent higher than 
those of competitors on the open market. There is evidence to sup- 
port the petitioner’s contention that selling and leasing machines 
may not be attractive as a separate business. All companies leasing 
machines follow the practice of rebating rentals and requiring the 
use of the lessor’s rivets in leased machines. With respect to the 
companies which sell rivets in the industrial field but do not supply 
machines, the petitioner argues that they cater only to that part of 
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the trade where the customers take the responsibility as to the selec- 
tion and use of rivets and the seller assumes responsibility only for 
seeing that the rivets delivered are what the customers order, and | 
not for seeing that they work in machines. The record is clear that 
competition between lessors is keen and that some lessees do use 
the machines of more than one lessor. 

The petitioner denies that its tying clause substantially lessens 
competition by arguing that the rivets of competitors do not in fact 
compete with its rivets because they will not work satisfactorily in 
the machines of the petitioner. While machine manufacturers natu- 
rally design them for use with their own rivets, it is clear from the 
testimony that the Commission has substantial grounds for its find- 
ing that machines made to operate with certain rivets are adaptable 
to operate with other rivets, and that any competent rivet manu- 
facturer can make rivets to operate successfully in the machines of 
competitors. 

_ What the petitioner is really seeking in this case is an extension 
of the rule of the Sinclair case, supra, in the interest of mere 
uniformity and efficiency of operation of rivets and machines. The 
evidence does indicate that the best results are obtained when the 
machines and rivets of one manufacturer are used together, and 
that if improper rivets are used repairs to the machines at the ex- 
pense of the lessor and interruptions in the work at the expense of 
the lessee might ensue. In United Shoe Machinery Corporation v. 
United States, supra, at p. 463, the Supreme Court commented on 
“the excellence of the United Company’s machinery and the efficiency 
of its service which induced lessees to acquire its machinery,” and 
said: 

But these considerations are apart from the pertinent issues which here 
confront us. No matter how good the machines of the United Company may 
be, or how efficient its service, it is not at liberty to lease its machines upon 
conditions prohibited by a valid law of the United States. 

On this aspect of the case, the following excerpt from the opinion 
in International Business Machines Corporation v. United States, 
supra, at pp. 138-9, is particularly pertinent: 

Despite the plain language of §3, making unlawful the tying clause when 
it tends to create a monopoly, appellant insists that it does not forbid tying 
clauses whose purpose and effect are to protect the good will of the lessor in 
the leased machines, even though monopoly ensues. In support of this conten- 
tion appellant places [958] great emphasis on the admitted fact that it is essen- 
tial to the successful performance of the leased machines that the cards used 
in-them conform, with relatively minute tolerances, to specifications as to 
size, thickness and freedom from defects which would affect adversely the 
electrical circuits indispensable to the proper operation of the machines, The 
point is stressed that failure, even though ‘occasional, to conform to these 
requirements, causes inaccuracies in the functioning of the machine, serious 
in their consequences and difficult to trace to their source, with consequent 
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injury to the reputation of the machines and the good will of the lessors. 
There is no contention that others than appellant cannot meet these require- 
ments: It affirmatively appears, by stipulation, that others are capable of 
manufacturing cards suitable for use in appellant’s machines, and that paper 
required for that purpose may be obtained from the manufacturers who sup- 
ply appellant. * * * The suggestion that without the tying clause an ade- 
quate supply of cards would not be forthcoming from competitive sources is 
not supported by the evidence. “The very existence of such restrictions sug- 
gests that in its absence a competing article of equal or better quality would 
be offered at the same or at a lower price.” 


The economic merit in tying rivets to machines and an economic 
justification for such tying will not suffice to prevent the operation 
of the statute. The Clayton Act is intended to preserve competitive 
conditions. The open market not the court should be the forum for 
the presentation of claims as to the merits of tied articles. The 
lessees are quite capable of judging for themselves in an atmosphere 
of competition whether or not rivets of one manufacturer will work 
in the machines of another. That decision involves considerations 
of economy and efficiency that will likely vary from lessee to lessee. 

The facts of the present case do not differ materially from those 
before the court in Signode Steel Strapping Co. v. Federal Trade 
Commission, 182 F. (2d) 48 (C.C.A. 4th, 1942). The company was © 
leasing wire fastening tools upon the condition that the lessees would 
not use the leased equipment except with strapping and wire ob- 
tained from the lessor. There the contention was also made that 
lessees were not precluded from the use of wire and strapping of 
competitors in machines readily available from other dealers at little 
expense. The court in that case was of the opinion that lessees would 
not “care to equip themselves with more appliances than are neces- 
sary for their purposes” by reason of the additional expense involved 
in getting extra equipment to do the work of leased machines already 
on hand, and said, at p. 52: ; 

This means necessarily that most of those customers of the company who 
have leased its tools and appliances will, as a practical matter, be precluded — 
from purchasing wire and strapping from other persons, since they cannot ~ 
be used with the appliances leased from the company. * * * Such restrictive 
covenants as contained in the company’s leases tend to hamper competition 
and to create monopolies; and Congress, in the exercise of its power to regu- 


late interstate commerce, was striking at practices of this sort as unfair trade 
practices which should be eliminated because of their tendency. 


Cf. Landis Machinery Co. v. Chaso Tool Co., 141 F. (2d) 800, 804 
(C.C.A. 6th, 1944) cert. den. 323 U.S. 720; Omsperedl Varnish Core 
ration Vv. Ault & Wiborg Corporation, 83 F: (2d) 764 (C.C.A, 6th, 
1936). 

The petitioner’s annual volume of sales for the years 1935 through 
1939 averaged in excess of $1,000,000 per year. Its sales of approxi- 
mately $1,120,000 in 1939 constituted in excess of 20 percent of the 
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industry’s sales in that year. As the lessor of some 8,000 machines, 
about 32 percent of the machines used in the industry, the petitioner 
- by reason of the tying clause is in a position to compel a substantial 
proportion of the market to use its rivets. We are of the opinion 
that the Commission properly found that the effect of the restrictive 
condition in the petitioner’s leases “has been, is, and may be to sub- 
stantially lessen competition in the sale of tubular and bifurcated 
rivets.” 

A judgment will be entered dismissing the petition for review, 
affirming and enforcing the order of the Commission. 


JACOB SIEGEL COMPANY 
v. 
FEDERAL TRADE COMMISSION} 


No. 8407—F. T. C. Dock. 3403 
(Circuit Court of Appeals, Third Circuit. Sept. 20, 1945) 


Petition for modification of the court’s opinion and decision on Noy. 30, 1944, 
150 F. (2d) 751, in the above entitled matter, involving the court’s refusal 
to modify that part of the Commission’s order in 36 F.T.C. 563 totally pro- 
hibiting use of the trade name “Alpacuna” for its men’s overcoats, denied 
per curiam as below set forth. 


Mr. Leo Weinrott and Montgomery, McCracken, Walker & Rhoads, 
of Philadelphia, Pa., for petitioner. 

Marshall, Bratter & Seligson, of New York City, for amicus curiae. 

Mr. George W. Williams, of Washington, D. C. and Mr. W. T. 
Kelley, Chief Counsel, Federal Trade Commission, of Washington, 
D. C., for respondent. 

Before Biees, Goopricu and McLavucuutin, Cirewt Judges. 


Per Curiam: 

After carefully considering the question of possible modification 
of the Federal Trade Commission’s order, we feel compelled to 
adhere to our original decision which we confirm. 


J. A. BOCKENSTETTE AND ROSE M. BOCKENSTETTE 
Ne 
FEDERAL TRADE COMMISSION? 


No. 2582—F. T. C. Dock. 4537 
(Circuit Court of Appeals, Tenth Circuit. Nov. 7, 1945) 
Decree on joint motion modifying the court’s decree of March 30, 1943— 


17The court’s opinion and decision, as adhered to, is reported in 150 F. (2d) 751, 
39 F-T.C. 714. The Commission, as set forth in 36 F.T.C. 563, had, among other things, 
for the reasons there set forth, prohibited use of said name for respondent’s overcoats 
which contained no vicuna hair. 

2Not reported in Federal Reporter. For case before the Commission, see 34 F.T.C. 
1193. 
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following its opinion and decision in Bockenstette et al. v. Federal Trade 
Commission, March 4, 1948, 184 F. (2d) 369, 36 F.'T.C. 1106—and modify- 
ing the Commission’s cease and desist order in 34 F.T.C, 1198, as thereby 


affirmed and enforced, so as to provide that the order shall not prohibit | 


representations that respondents’ baby chicks are R.O.P. sired, etc., sub- 
ject to the qualifications set forth. 


Wheeler, Brewster, Hunt & Goodell, of Topeka, Kans., for 
petitioners. 

Mr. Joseph J. Smith, Jr. Asst. Chief Counsel and Mr. W. 7. 
Kelley, Chief Counsel, Federal Trade Commission, both of Wash- 
ington, D. C., for respondent. 

Before Ort L. Pures, SAM G. Brarron and Watrer A. 
Huxman, Circuit Judges. 


This matter coming on this day upon joint motion of petitioners 
and respondent, dated October 16, 1945, for a decree— 

1. Modifying this Court’s elves favor dated March 30, 1948; 

2. Modifying the order to cease and desist thereby ahead ind 
enforced; and, : 

3. te tes said order to cease and desist as modified. 

And the Court having fully considered said motion it is hereby 
ordered, adjudged and decreed that that portion of said decree be- 
OMe with the words “now, therefore,” and concluding with the 
words “representations prohibited in paragraph (1) hereof,” be, and 
it hereby is, modified to read as follows, to wit: 

“Now, therefore, it is hereby ordered, adjudged, and decreed that 
said order to cease and desist be, and it hereby is, modified by adding 
the following new and unnumbered paragraph immediately follow- 
ing paragraph (2) of said order to cease and desist, to wit: 

“It is further ordered that this order shall not be construed as 
prohibiting representations that respondent’s baby chicks are R. O. P.. 
sired when such chicks have actually been sired by males which have 
been officially banded with U. S. R. O. P. sealed and numbered of- 
ficial leg bands and duly registered as such; or representations that 
the flocks supplying the eggs from which the baby chicks are hatched 
are headed by R. O. P. males when the flocks concerning which such 
representations are made are segregated and headed by such officially 
banded R. O. P. males; provided, however, that such representations 
are not made in such a manner as to represent, directly or by impli- 
cation, that the baby chicks so offered for sale are U. S. R. O: P. 
chicks, or that the respondents are participants in the National 
Poultry Improvement Plan. 

“And it is further ordered, adjudged and decreed that said order 
to cease and desist, as modified be, and it hereby is, affirmed and en- 
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forced, and that petitioners be, and they hereby are, commanded 
to obey said order to cease and desist, as modified, and to comply 
therewith.” 


Nore: The final March 30, 1943, decree, thus modified, follows: 


Finat Drcrer AFFIRMING AND ENFORCING 
OrvER TO CEASE AND Desist 


The petitioners herein, having filed with this court on July 10, 
1942, their petition to review and set aside an order to cease and 
3 desist issued by the Federal Trade Commission, respondent herein, 
under date of May 11, 1942, under the provisions of the Federal 
Trade Commission Act; and a copy of said petition having been 
served upon the respondent herein; and respondent having there- 
after certified and filed herein, as required by law, a transcript of the 
entire record in the proceeding lately pending before it, in which 
said order to cease and desist was entered; and the matter having 
been heard by this court on briefs and oral argument; and this court 
thereafter, on March 4, 1943, having rendered its decision affirming 
said order and directing that it be enforced— 

Now, therefore, it is hereby ordered, adjudged and decreed, That 
said order to cease and desist issued by the Federal Trade Commis- 
sion, respondent herein, under date of May 11, 1942, be, and the 
same hereby is, affirmed. 

And it is hereby further ordered, adjudged and decreed, That the 
petitioners, J. A. Bockenstette and Rose M. Bockenstette, trading as 
Bockenstette’s Blue Ribbon Farms, or trading under any other name 
or designation, their representatives, agents and employees, jointly 
or severally, directly or through any corporate or other device, in 
connection with the offering for sale, sale and distribution of chicks 
or chickens, do forthwith cease and desist from directly or indirectly : 

(1) Disseminating or causing to be disseminated any advertise- 
ment, by means of the United States Mails, or by any other means, 
in commerce as “commerce” is defined in the Federal Trade Com- 
mission Act, which advertisement represents, directly or by implica- 
tion— 

(a) That petitioners are R. O. P. poultry breeders, or that they 
operate a poultry plant under the supervision of an official from the 
agency supervising U. S. Record of Performance work ; 

(b) That the average egg production of hens grown from chicks 
sold by petitioners exceeds the average egg production from an 
equal number of hens generally, by 94 eggs each, per annum, or by 
any other appreciable amount ; 
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(c) That hens in petitioner’s flocks lay an egg daily ; 

(d) That purchasers of petitioner’s products are enabled to pro- 
duce eggs at from one-third to one-half the cost of producing them 
with birds of ordinary breeding; 

(e) That petitioners protect purchasers of their chicks against 
losses, up to four weeks. 

(2) Disseminating or causing to be disseminated any advertise- 
ment by any means, for the purpose of inducing, or which is likely 
to induce, directly or indirectly, the purchase in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, of petition- 


ers’ products, which advertisement contains any of the representa- 


tions prohibited 1 in paragraph (1) hereof. 

And it is hereby further ordered, adjudged, and decreed, That, 
within 90 days after the entry of his decree, the petitioners shal 
file with the Federal Trade Commission a report in writing setting 
forth in detail the manner and form in which they have complied 
therewith. 

Without prejudice to the right of the United States, as provided 
in section 5 (1) of the Federal Trade Commission Act, to prosecute 
suits to recover civil penalties for violations of the said order to 
cease and desist hereby affirmed, and without prejudice to the right 
of the Federal Trade Commission to maintain contempt proceedings 
for violation of this decree, this court retains jurisdiction of this 
cause to enter such further orders herein from time to time as may 
become necessary effectively to enforce compliance in every respect 
with this decree and to prevent evasion thereof. 


LEMUEL FIRTH, ET AL. 
Mi. 
FEDERAL TRADE COMMISSION? 


No. 4108—F. T. C. Dock. 5065 
(Circuit Court of Appeals, First Circuit. Nov. 16, 1945) 


Order dismissing, upon agreement of counsel, petition for review of Commis- 
sion’s order in Docket 5065, May 4, 1945, 40 F.T.C. 570, prohibiting re- 
spondents, their agents, etc., in connection with the offer, etc. of fish, te 
cease and desist from entering into, continuing, etc. any planned com- 
mon course of action, etc., to restrict the quantity of fish to be caught 
and sold to dealers, fix the price at which they are to be sold, ete, as 
in said order in detail set out. 


1 Not reported in Federal Reporter. For case before the Commission, see 40 F.T.C. 570 
and 41 F.T.C. 286. 
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Mr. William J. MacInnis, of Gloucester, Mass., for petitioner. 
Mr. Joseph J. Smith, Jr., Assistant Chief iGuvsals Federal Trade 
Commission, of Washington: D. C., for the Gouenietion 


Orver Dismissine Prerrrron ror Review 


Upon agreement of counsel, It is ordered that the petition for 
review herein be, and the same ideale is, dismissed. 

Note: The Commission’s order, as modified on October 22, 1945, 
so as to provide that the order is not to impair any right under the 
Act of Congress approved June 25, 1934, follows: 

This proceeding having heretofore been heard by the Federal 
Trade Commission upon the complaint of the Commission, the an- 
swer of the respondents, testimony and other evidence introduced 
before a trial examiner of the Commission theretofore duly desig- 
nated by it, report of the trial examiner upon the evidence and the 
exceptions to such report, and brief in support of the complaint (no 
brief having been filed on behalf of respondents and oral argument 
not having been requested), and the Commission having made its 
findings as to the facts and its conclusion that the respondents 
have violated the provisions of the Federal Trade Commission Act, 
the Commission on May 4, 1945, issued and subsequently served upon 
the respondents its order requiring the respondents to cease and 
desist from the acts and practices therein set forth. 

And the respondents having on June 28, 1945, filed with the Com- 
mission a petition for the modification of said order to cease and 
desist in certain respects, and the Commission having duly consid- 
ered said petition and the record herein and being now fully advised 
in the premises: 

It is ordered, That said order to cease and desist be, and it hereby 
is, modified to read as follows: 

It is ordered, That the respondents, Lemuel Firth, Cyril Dyett, 
Jack Barrett, Frank Foote, Cy Tysfer, Benedetto Randazza, Phillip 
Curcuru, Thomas Scola, Joseph Sinagra, Peter Scola, Joseph Parisi, 
Frank Mineo, Isadoro Tarantino, Peter Mercurio, Paul Scola, Gerome 
Frontiero, Philip Nicastro, Leo Favaloro, and Alphonse Mineo, 
and their agents, representatives, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale, and distribution of fish in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, do forthwith cease and 
desist from entering into, continuing, cooperating in, or carrying out 
any planned common course of action, agreement, understanding, 
combination, or conspiracy between or among any two or more of 
said respondents, or between any one or more of said respondents 
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and others not parties to this proceeding, to do or perform any of 
the following acts or things: 

1. Restricting the quantity of fish to be caught and sold to dealers. 

2. Fixing the price at which fish are to be sold to dealers in any 
market, or establishing or maintaining any price differential be- 
tween or among different markets. 

3. Prescribing the length of time a boat carrying fish to market 
shall remain in port. 

4. Prohibiting the use of the radio phone in carrying on negotia-_ 
tions for the sale of fish. 

5. Holding meetings for the purpose of reaching agreements gov- 
erning the quantity of fish to be caught or the price at which fish 
are to be sold. 

6. Engaging in any act or practice substantially similar to those 
set out in this order with the purpose or effect of establishing or 
maintaining uniform prices for fish. 

Provided, however, that this order shall not be construed so as to 
impair any right of respondents to organize and act in the manner 
and to the extent provided for by the Act of Congress authorizing 
associations of producers of aquatic products approved June 25, 
1934 (48 Stat. 1213-1214; 15 U.S. C., Sec. 521-522). : 

It is further ordered, 'That the respondents shall, within 60 days 
after service upon them of this modified order, file with the Commis- 
sion a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 


UNITED STATES MALTSTERS ASS’N ET AL. 
v. 
FEDERAL TRADE COMMISSION} 


No. 8429—F.T.C. Dock. 3555 
(Circuit Court of Appeals, Seventh Circuit. Nov. 24, 1945) 


APPELLATE PROCEDURE AND PROCEEDINGS—PETITIONS TO REvIEw—CourT LiIMITa- 
TIONS—IN GENERAL, 


On petition to review Federal Trade Commission’s cease and desist 
order, function of Circuit Court of Appeals is limited solely to inquiry as 
to whether record furnishes substantial support for Commission’s findings, 
and in making such inquiry court cannot weigh the evidence even if 
court might disagree with findings if issues were presented to court as an 
original proposition. 


EVIDENCE—MEtTHOopS, ACTS AND PRACTICES—CONCERT oF ACTION—PRICE Com- 
PETITION RESTRAINT—PROOF—DIRECT AND INFERENCE. 


1 Reported in 152 F. (2d) 161. For case before Commission, see 35 F.T.C. 797 as 
modified in 37 F.T.C. 342. 
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Direct proof of express agreement to effect a conspiracy to restrain and 
Suppress price competition is not necessary, but such agreement may be 
inferred from acts and conduct of parties and surrounding circumstances. 


’ 
EVIDENCE—CEASE AND DESIST OrpERS—MeEtTHops, AcTS AND PRACTICES—CONCERT 
oF ACTION—PRICE COMPETITION RESTRAINT. 


Evidence warranted Federal Trade Commission’s modified cease and de- 
sist order on ground that malt manufacturers and their trade association 
by agreement effected a conspiracy to restrain and suppress price competi- 
tion. 


CEASE AND DEsIstT OrnpERS—METHOps, AcTS AND PRACTICES—CONCERT OF ACTION 
—PRICE COMPETITION RESTRAINT—PRIcE FactorS—THAT PRopuctT CONCERNED, 
STANDARD ONE. 


Federal Trade Commission’s cease and desist order based on finding that 
manufacturers and their trade association by agreement effected con- 
spiracy to restrain price competition was not warranted on theory that 
malt is a standard product which is a contributing if not controlling factor 
bearing on uniformity of price, since such alleged fact makes it all the 
more important that such product be permitted to enter channels of com- 
merce unfettered by restrictions. 


(The syllabus, with substituted captions, is taken from 152 F. (2d) 
161) 


On petition for review of order of Commission, order approved 
and enforced. 

Mr. Russell Baker and Mr. Edward R. Johnston, both of Chicago, 
l., and Mr. William W. Corlett, of New York City, for petitioner. 

Mr. Wm. T. Kelley and Mr. Walter B. Wooden, both of Washing- 
ton, D. C., for respondent. 

Before Evans, Sparks and Magor, Circuit Judges. 


Magsor, Circuit Judge. 

[161] This is a joint and several petition to review a modified cease 
and desist order entered by the Federal Trade Commission on August 
13, 1943. Petitioners consist of some eighteen manufacturers of malt 
(hereinafter sometimes referred to as the members or maltsters) and 
their trade association operating as United States Maltsters Associa- 
tion (hereinafter referred to as the association). The complaint al- 
leged that the members on or about August 15, 1930, for the pur- 
pose of eliminating price competition among themselves, entered 
into, through and by the association “an agreement, combination, 
understanding and conspiracy among themselves to fix and maintain, 
and by which they have fixed and maintained, uniform delivered 
prices.” Voluminous testimony both oral and documentary was heard 
by the Commission. Findings of fact and conclusions were there- 
upon made by the Commission, upon which its modified order, now 
sought to be reviewed, is predicated. 
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The primary issue for decision is whether the findings of the Com- 
mission are supported by competent evidence, and especially the find- 
ing that petitioners by agreement and understanding effected a com- 
bination and consipiracy to restrain and suppress price competition. 
It is true numerous oth[162]er contested issues are stated. Such issues, 
however, so we think, are merely incidental to the primary issue. 

The association is an unincorporated, voluntary trade association 
formed in 1930 under the name of Bureau of Barley and Malt Statis- 
tics, which was changed in 1933 to United States Maltsters Associa- 
tion. Its membership includes more than a majority of the com- 
mercial maltsters in the country. The members as well as non-mem- 
ber maltsters are engaged in the manufacture of malt, which is sold 
principally to breweries. There are three recognized grades of brew- 
er’s malt—standard, choice and fancy. So far as need be noticed in 
the instant proceeding, malt is sold to distillers and breweries for the 

- production of beer and other malt products. Both prior and sub- 
sequent to the organization of the association, such malt has been 
sold to breweries and others solely on a delivered price basis. Malt- 
ing barley from which malt is made is largely grown in the four 
principal barley producing states, Wisconsin, Minnesota, North 
-Dakota and South Dakota, and to a limited extent in the states of 
Iowa, Michigan and Illinois. It is purchased principally in the 
terminal markets of Minneapolis, Milwaukee and Chicago. Lesser 
quantities are purchased directly from farmers and county elevators. 

Of the eighteen maltsters, members of the association, all are 
located in the state of Wisconsin or in the city of Chicago, Illinois, 
with the exception of four. Of these latter, one is located at Detroit, 
Michigan, two at Buffalo, New York, and one at Philadelphia, Penn- 
sylvania, with its plant at Buffalo. Three of the Wisconsin maltsters 
have plants located in the state of Minnesota. The members represent 
approximately 64 percent of the total malting capacity of the United 
States, and approximately 75 percent of the malting capacity en- 
gaged in commercial malting. Approximately 77 percent of the total 
capacity of the members in the year 1939 was represented by malt 
plants located in Illinois and eastern Wisconsin. 

A narration of the facts in detail would serve no useful purpose. 
Petitioners, as is ofttimes the case, seem to proceed on the theory 
that it is the function of this court to review the voluminous evi- 
dence in appraising the validity of the Commission’s findings. As 
has often been stated, however, our function is limited solely to an 
inquiry as to whether the record furnishes substantial support for 
such findings. In making this inquiry, we are not permitted to weigh 
the evidence and it is of no consequence that we might disagree with 
the Commission’s findings if the issues were presented to us as an 
original proposition. 
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Keeping in mind that the crucial issue arises as a result of the 
Commission’s finding that petitioners by agreement or concerted ac- 
tion fixed the price at which their product was sold, we turn at once 
to that phase of the case. As might be expected, there is little, if 
any, direct proof of an express agreement. Such proof, howerer, 4 is 

hot necessary. The agreement may be inferred or implied from the 
acts and conduct of the parties as well as circumstances pertinent 
thereto. See Bigelow et al. v. R. K. O. Radio Pictures, Inc. et al., 150 
F. (2d) 877, and cases therein cited, decided by this court August 3, 
1945. In this connection, we note that petitioners assail certain 
testimony heard by the Commission consisting in the main of state- 
ments supposed to have been made by certain of petitioners concern- 
ing a price fixing agreement. The trial examiner in his report stated 
that he attached no importance to this line of testimony. The Com- 
mission agrees with the examiner and does not rely upon it in sup- 
port of its findings. Such being the situation, we likewise ignore it. 

As briefly as possible, we shall attempt to state the pertinent ac- 
tivities of the association and its members as they relate to a price 
fixing agreement. The association currently receives from its mem- 
bers daily reports of malt sales showing the date of sale, destination 
of shipment, grade and quantity of malt sold, and price received 
F. O. B. Chicago basis. This information is compiled by the office 
of the association on a daily sales report and sent to members, show- 
ing the name of the seller, the date sold, the quantity and grade, and 
the price received, without identification of the buyer or destination 
of the shipment. Weekly reports are received by the association from 
its members showing, for the week, total malt shipped, clean barley 
steeped, unfilled malt orders, unfilled commitments, malt stocks on 
hand, total barley on hand, in process and to arrive, barley purchases 
for the week, orders and commitments booked, malt orders and com- 
mit[163]ments cancelled and malt shipped to or for a reporting com- 
pany by another maltster. This information is compiled by the office 
of the association on a weekly and cumulative report and sent to the 
members. Likewise, monthly reports of similar effect are prepared 
by the association and distributed to the members. 

When a member of the association has offered for sale to such 
member’s customers malt at a price different than that at which such 
maltster has theretofore been selling malt of a like grade, such malt- 
ster advises the office of the association, usually by wire, of such price, 
and thereupon the association office relays such information to the 
other members of the association, usually by telegram. When the 
price announced by a maltster for new crop malt is the first price an- 
nounced for that season, such maltster advises the office of the associa- 
tion by telegram of the price at which he has quoted new crop malt 
to his customers, and this information is likewise relayed by such 
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office by telegram to the other members of the association. Informa- 
tion as to the announcement by a maltster of a new price on malt is 
not sent to the office of the association until such maltster has actually 
offered malt at such new price to his customers. 

Members of the association customarily hold a meeting once each 

month, usually in the city of Chicago. At these meetings general 
- discussions are had as to matters of general interest to the industry. 
Such meetings are attended and advised by the firm of Stephenson, 
Jordan and Harrison, who are employed by the association for such 
purpose at a salary of $30,000 per annum. 
' The members have at all times quoted and sold malt F. O. B. point 
of delivery or at delivered prices, and such delivered prices for the 
various grades of malt from November 16, 1938 to March 17, 1941 
(two years and four months) have been identical. In reporting to 
the association, however, such prices were reported on an F, O. B. 
Chicago basis or, in other words, the price at which the malt would 
have been sold if such sales had been made F. O. B. Chicago. This 
reporting price, like the delivered price, has at all times been identical 
and uniform for the various grades of malt sold. 


When an increase in price was announced by a member, its cus- 


tomers were notified and given an opportunity within a certain 
specified time to place orders at the previous or lower price. Upon 
notice of an increase in price by one member, all other members im- 
mediately notified their customers of such change in price and like- 
wise gave their customers an opportunity to purchase at the previous 
price within a specified time. Customers who had contracts for fu- 
ture delivery were uniformly protected when there was an increase 
in the price of malt, but performance of the contract was required 
when there was a decrease in the price. Prior to 1938, no cash dis- 
count was allowed by any member to any of its customers. In Feb- 
ruary, 1938, a representative of the brewers’ association met with the 
executive committee of the association to discuss the allowance of a 
cash discount on the purchase of malt. Upon announcement by one 
of the members that it had decided to allow a cash discount of 14¢ 
per bushel, all the other members quoted malt to customers on the 
basis of the same cash discount. 


Barley represents from 80 to 85 percent of the cost of manufactur- | 


ing malt. While the cost of such barley has varied considerably, the 
price at which the members sold their malt remained the same. The 
manufacturing costs of the various members varied as much as 20 
to 80 percent. The cost of transportation of barley from the point 
purchased to the members’ plants was not uniform. Some barley was 
shipped to the processing plant by boat; in other cases it was shipped 
by rail. The cost of shipping by boat was less than that of shipping 
by rail. Likewise, the cost of transportation from the plants of 
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various members to the consumer varied according to. the location 
of the latter with reference to the plant from which the malt was 
shipped. The difference in the cost of cleaning raw barley varied 
among the members from 3 to 10¢ per bushel. This cost not only 
varied from year to year but from month to month. 

Many other circumstances are relied upon by the Commission in 
support of its ultimate finding that a price fixing agreement existed. 
Included therein are numerous extracts from petitioners’ records, 
which we think unnecessary to relate. The president of petitioners’ 
association testified in effect that members were expected to main- 
tain the prices filed with the association until the latter was notified 
of a change. A member, when asked if he expected as[164]sociation 
members to adhere to prices reported until notice of change was filed 
with the association, testified that “his experience has been pretty 
general that it has happened that way.” The Commission also relies 
strongly in support of its price fixing finding on the fact that all 
members in announcing and reporting a price did so on a Chicago 
base. Malt was not sold, however, to consumers upon such base price 
but at a delivered price. 

In this connection, the Commission found that uniformity of 
delivered price was achieved by the members through the use of 
Chicago, Illinois as a common basing point, that is, as the point 
from which the freight was calculated, irrespective of the fact that 
the malting plants of most of the members were not located in 
Chicago but were located at various other points in the United States 
and had different freight rates to given destinations. Petitioners 
devote considerable effort in attempting to show that they did not 
use a basing point price system. This follows, so it is argued, be- 
cause the Chicago base is used merely in the reporting price in con- 
trast to the selling or delivered price. This contention, so we think, 
is the counterpart of attempting to demolish a self created straw 
man. We find no occasion to discuss the basing point price system 
as it is generally understood or the effect which it has upon the price 
structure. Neither is it necessary to discuss in any detail the freight 
rate system employed by petitioners. The incontrovertible fact. 1s 
that this freight rate system enabled them to deliver malt at any 
given destination at exactly the same price. We think it is immate- 
rial what label be attached to such a system. It. may be, as claimed 
by petitioners, that there was at no time included in the delivered 
price a charge for freight greater than the actual cost of transporta- 
tion. The converse of that proposition, however, admittedly is not 
true. We mean by this that where a customer was at a disadvantage 
freightwise, the maltster from whom such customer purchased his 
product absorbed such part of the transportation cost as would en- 
able it to make the customer a delivered price exactly the same as if 
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the customer had been more favorably located. We think, as the 
Commission found, that without the use of this freight system there 
could have been no uniformity in the delivered prices. 

Petitioners concede that “the collective activities of members of 
the association constituted an agreement.” They deny that “such 
activities transcend the lawful and proper limits of permissible trade 
association activities.” Thus the issue is narrowed to the question as 


to whether the admitted agreement was one which operated to re-_ 


strain and suppress competition in price among petitioners. H this 
issue be answered in the affirmative, it follows that such agreement 
was unlawful. As was said in United States v. Socony-Vacuum Ou 
Co.,Inc., et al., 310 U.S. 150, 228: 


Under the Sherman Act a combination formed for the purpose and with the 
effect of: raising, depressing, fixing, pegging, or stabilizing the price of a com- 
modity in interstate or foreign commerce is illegal per se. * * * Proof that 
a combination was formed for the purpose of fixing prices and that it caused 
them to be fixed or contributed to that result is proof of the completion of a 
price-fixing conspiracy under § 1 of the Act. 


We are of the view that the Commission’s findings that a price 
fixing agreement existed must be accepted. Any other conclusion 
would do violence to common sense and the realities of the situation. 
The fact that petitioners utilized a system which enabled them to 
deliver malt at every point of destination at exactly the same price 
is @ persuasive circumstance in itself. Especially is this so when it 
is considered that petitioners’ plants are located in four different 
states and that the barley from which the malt is manufactured is 
procured from eight or nine different states. Of further significance 
is the uniformity by which prices were increased and decreased. 
When a member announced an increase in price, that information 
was flashed by telegram to every other member and they immediately 
announced a like increase. When a member announced a decrease in 
price, such announcement was likewise flashed to all other members 
and they at once proceeded to announce a similar decrease. It may 
be true, as pointed out by petitioners, that a decrease in price by all 
members is necessary when such decrease is announced by any one 
member in order to meet competition. It certainly cannot be claimed, 
however, that it is necessary that all members increase their price 
upon announcement of an increase by one member in order to meet 
competition. 


It is asserted by petitioners that an increase under such circum- 
stances is neces[165]sary in order that each member may secure from 
his regular customers contracts for their malt requirements at the 
same time that his competitors are taking contracts from their cus- 
tomers. This is on the theory, we suppose, that a customer is allowed 
a certain time subsequent to the announcement of an increase in price 
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to place his order at the old price. In other words, it appears that each 
member must follow, and always to the same extent, an upward 
move in the market in order to force its own customers to enter into 
contracts for malt. This may be the most available excuse for the 
uniformity in a price increase but it is scant, if any, justification. 
In this connection also, it is pertinent to note that when one mem- 
ber announced a discount to customers, all other members announced 
exactly the same discount. These circumstances and others which 
could be mentioned, including the freight rate system without which 
a uniform delivered price could not have been achieved, furnish 
strong support for the finding that a price fixing agreement existed. 
In fact, it is difficult to discern how the various steps necessary to 
produce the result could have been taken with such meticulous care 
and regularity in the absence of an agreement. 

Petitioners place great stress upon two propositions: (1) that the 
statistical plan of the association was clearly within the limits of 
those activities expressly approved in Maple Flooring Mfrs. Assn., 
et al. v. United States, 268 U.S. 563, and Cement Mfrs. Protective 
Assn., et al. v. United States, 268 U. S. 588, and to a lesser extent per- 
haps in Sugar Institute, Inc., et al. v. United States, 297 U. S. 553; 
and (2) the economic factors affecting the malt industry which in- 
evitably produce substantial uniformity in the selling price of malt 
of like grade at any given time. It is asserted that the examiner and 
the Commission ignored the significant economic factors which com- 
bined caused the uniformity in price at which malt was sold. It is 
true that the Commission made no findings upon petitioners’ theory 
in this respect. It does not follow, however, that such factors were 
ignored. It merely indicates, so we think, that the Commission, after 
considering all the evidence, came to the conclusion, and we think 
correctly, that it was more reasonable to believe that petitioners’ 
price structure resulted from an agreement rather than economic 
factors. Much testimony was offered in support of petitioners’ theory 
which attributed the price structure to economic factors, including 
that of an outstanding economist who testified in effect that the uni- 
formity in the selling price of malt at a particular time was con- 
sistent with and a necessary consequence of the normal functioning 
of competition in such an industry. We have considered all this 
testimony and are willing to concede that it furnishes the basis for 
a good argument. In view of the Commission’s findings, however, 
which we think must be accepted, it would be futile to enter a dis- 
cussion of this testimony. 

Petitioners’ reliance upon the Supreme Court decisions is of little 
benefit. It is true that in both the Maple Flooring and Cement Mfrs. 
cases, trade associations having many things in common with peti- 
tioners’ association were held to be legal. However, in both of those 
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cases it was pointed out not once but numerous times that there was 
no agreement to fix prices and in fact no uniformity of prices. In 
the Maple Flooring case (page 567) the court stated: 

* * * that it is neither alleged nor proved that there was any agreement 
among the members of the Association either affecting production, fixing prices 
or for price maintenance. 

This at once distinguishes that case from the instant one. In 
referring to the allegation that delivered PEE were uniform, the 
court on the same page stated : 

* * * the evidence fails to establish such uniformity and it was not 
seriously urged before this Court that any substantial uniformity in price had 
in fact resulted from the activities of the Association * * *. 

Again, in referring to the findings of the District Court, the court 
(page 576) stated: 

The court found no agreement to fix prices and that in fact lower prices 
have usually been quoted by members than by non-members of the Associa- 
tion. 

The court recognized (page 585) that the activities of a trade as- 
sociation were illegal if such activities resulted in “concerted action 
to lessen production arbi[166]trarily or to raise prices beyond the 
levels of production and price which would prevail if no such agree- 
ment or concerted action ensued.” 

In the Maple Flooring case, not only was there no allegation or 
proof of an agreement to fix prices but, as pointed out, there was no 
proof as to uniformity in the selling price. The court pointed out 
(page 571): 

The evidence, however, is undisputed that the defendants quote and sell on 
an f.o.b. mill basis whenever a purchaser so requests. 

In the instant case we find no proof that the members refused to 
sell on an F. O. B. plant price. The proof is, however, that customers 
always purchased on a delivered price and it is a fair inference that 
they could not have purchased otherwise had they so desired. 

Also, the Cement case is readily distinguishable from the instant 
case. On page 592 the court, referring to the government, stated : 

It does not, however, charge any agreement or understanding between the 
defendants placing limitations on either prices or production. 


Again, the court (page 604) stated: 


Agreements or understanding among competitors for the maintenance of 
uniform prices are of course unlawful and may be enjoined, but the Govern- 
ment does not rely on any agreement or understanding for price maintenance. 


The court (page 606) not only recognized that uniformity of 
price might be the result of agreement or understanding but that 
such uniformity not related to the supply and demand of a given 
commodity may be evidence from which concerted action of sellers 
to fix prices may be inferred. 
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It is not necessary to refer to the numerous decisions of the Su- 
preme Court subsequent to the Maple Flooring and Cement cases 
wherein those cases have been distinguished. It is sufficient to note 
United States v. Socony-Vacuum Oil Co., supra (page 217), wherein 
the court, referring to those cases, stated: 

For the systems there under attack were methods of gathering and distribut- 
ing information respecting business operations. It was noted in those cases 
that there was not present any agreement for price-fixing. * * * And 
since that element was lacking, the only issues were whether or not on the 
precise facts there presented such activities of the combinations constituted un- 
lawful restraints of commerce. 

Neither do we think that the Sugar Institute case is of any benefit 
to petitioners. True, it was a trade association but it is also true that 
the court with some modification sustained the decree of the lower 
court which had found that members of the association were engaged 
in a conspiracy in restraint of trade in violation of the Sherman 
Act. Again, the Maple Flooring and Cement cases were distinguished. 
It is pertinent to note in connection with this case that petitioners 
in the instant case rely strongly upon the contention that malt is a 
standard product which is a contributing if not controlling factor 
bearing on the uniform price at which it was sold. In the Sugar 
Institute case, the court took cognizance of a similar contention. In 
response thereto, the court stated (page 600) : 

The fact that, because sugar is a standardized commodity, there is a strong 


tendency to uniformity of price, makes it the more important that such oppor 
tunities as may exist for fair competition should not be impaired. 


So in the instant case the fact that malt is a standardized product, 
if such it be, with a tendency toward uniformity of price, makes it 
all the more important that such product be permitted to enter the 
channels of commerce unfettered by any restrictions which might 
impair such competition as otherwise exists. 

- Holding as wedo that the findings of the Commission are sub- 
stantially supported, it follows that its modified cease and desist 
order must be approved and enforced. It is so ordered. 


DEER ET AL. v. FEDERAL TRADE COMMISSION! 
No. 8—F. T. C. Dock. 4763 
(Circuit Court of Appeals, Second Circuit. Dec. 5, 1945) 


CEASE AND Desist Orpers—Mernops, Acts AND PractTices—Lorrery MeEr- 
CHANDISING AND AIDING AND ABETTING UNLAWFUL PRACTICE—SUPPLYING LoT- 
TERY PLANS AND DEVICES FOR SALE OF SELLER’S GOODS. 


1 Reported in 152 F. (2d) 65, For case before Commission, see 39 F.T.C. 417. 
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Federal Trade Commission was justified in ordering sellers of mer- 
chandise in interstate commerce to cease and desist from using any “club 
plan,” bingo paraphernalia or other lottery scheme in selling goods, where 
it appeared sellers had supplied such paraphernalia to customers for use 
in reselling their goods, and sellers’ advertising justified inference that 
‘they aided and abetted customers in such methods of resale. 


MerHops, Acts AND PracTices—Unrain METHODS OF COMPETITION—LOTTERY 
MERCHANDISING—LOTTERY PLANS AND DEVICES FOR SALE OF SELLER’s Goops— 
CLUB PLAN AND BINGO PARAPHERNALIA. 


The sale-of merchandise in interstate commerce by the aid of gambling 
devices, such as the club plan and bingo paraphernalia, constituted “unfair 
methods of competition” in commerce within the prohibition of Federal 
Trade Commission Act. 


CEASE AND Desist OrDERS—UNFAIR METHODS OF COMPETITION—PUBLIC INJUBY 
OR CoMPETITIVE LoSSsS—WHETHER PRooF ACTUAL, PREREQUISITE. 


The Federal Trade Commission, having found that seller of merchan- 
dise in interstate commerce had employed unfair methods of competition, 
could infer that trade would be diverted from competitors who did not 
employ such methods and could order seller to cease and desist from 
using such methods without proof of injury to the public or loss of busi- 
ness to competitors as the result of such use. 


CEASE AND DrEsIST ORDERS—PROPRIETY—ABANDONMENT OF PRACTICE BEFORE 
CoMPLAINT—IF PARTIAL ONLY, 


That seller of goods in interstate commerce had abandoned use of 
club plan in connection with resale of its goods more than a year before 
Federal Trade Commission issued its complaint did not preclude com- 
mission from ordering seller to cease and desist from using such club 
plan in selling its goods, where seller was still continuing the analogous 
unfair practice of supplying bingo paraphernalia to customers for use in 
resale of goods. 


CEASE AND DESIST ORDERS—PROPRIETY—ABANDONMENT OF PRACTICE BEFORE 
CoMPLAINT—COMMISSION DISCRETION. 


The Federal Trade Commission has broad discretion to determine 
whether a cease and desist order is needed to prevent resumption of an 
unfair trade practice which has been abandoned before commission is- 
sued its complaint. 


CEASE AND DksIsT ORDERBS—ScCOPE AND HEXTENT—BUSINESS StTaTrus—TRADE 
NAME UsStE— EXPLANATORY QUALIFICATION — ADEQUACY — “MANUFACTURING” 
CoMPANY AND “DISTRIBUTORS ONLY.” 


Federal Trade Commission having found that use of word “Manufac- 
turing” in trade-name of individuals trading as “Savoy Manufacturing 
Company,” which only sold goods manufactured by others, had the ca- 
pacity and tendency to deceive the public, whether elimination of such 
word was required or whether explanatory phrase such as “distributors 
only,” printed below trade-name on stationery and advertising, would be 
adequate to prevent deception was for commission to determine. 


APPELLATE PROCEDURE AND PROCEEDINGS—CEASE AND DkrsIst OrpERS—ScoPr 
AND EXTENT—MEASURE OF RELIEF—CovurT LIMITATION. 
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Reviewing court may not disturb the measure of relief which Federal 
Trade Commission thinks necessary to protect against unfair methods of 
competition. . 


We syllabus, with substituted captions, is taken from 152 F. 
2d) 65) 


On petition to review order of Commission, order affirmed. 

Mr. Leon Himmelfarbe, of New York City, for petitioners. 

Mr. W. T. Kelley, Chief Counsel, Mr. Joseph J. Smith, Jr., Asst. 
Chief Counsel, and Mr. Donovan Divet, Special Attorney, all of 
Washington, D. C., for respondent. 

Before Swan, Cuass, and Cuarx, Circuit Judges. 


Per CurraM: 

[66] The petitioners are engaged in the business of selling in inter- 
state commerce various kinds of merchandise, chiefly household 
articles, and upon request they have supplied some of their customers’ 
with a so-called “club plan” or with material for the game of “bingo” 
for use by such customers in reselling the goods purchased from the 
petitioners. The Commission found that the club plan and the bingo 
paraphernalia were gambling devices, as they clearly were, and 
that the sale of merchandise by the aid of such devices constituted 
unfair methods of competition in commerce, as they clearly do, 
within the prohibition of section 5 of the Federal Trade Commission 
Act, 15 USCA § 45, Fed. Trade Com. v. Keppel & Bro., 291 U.S. 
304; [18 F.T.C. 684; 2S. & D. 259] Cinader v. Fed. Trade Commis- 
sion, 141 F. (2d) 1022 (C.C.A.2); [88 F.T.C. 889] Modernistic 
Candies, Inc. v. Fed. Trade Commission, 145 F. (2d) 454 (C. C. A. 7) 
[39 F.T.C. 709]. As the case last cited indicates it was not necessary 
to prove that the petitioners actually participated in the operation 
of the bingo game or the club plan conducted by their customers; it 
is enough that they aided and abetted in such methods of resale. Their 
advertising justifies an inference that they did. Nor was the Com- 
mission obliged to prove injury to the public or loss of business to 
competitors; when it finds, as it reasonably did here, that unfair 
practices have been employed by a respondent, it may infer that trade 
will be diverted from competitors who do not employ such practices. 
Fed. Trade Commission v. Raladam Co., 316 U. S. 149, 152. 
[34 F.T.C. 1843; 3 S. & D. 474] Finally, the fact that use of the 
“club plan” was abandoned more than a year before the Commission 
issued its complaint is not a bar to an order to cease and desist, for 
the Commission has broad discretion to determine whether such an 
order is needed to prevent resumption of the practice. Gelb v. Fed. 
Trade Commission, 144 F. (2d) 580, 581 (C. C. A. 2) [389 F.T.C. 
694]; Bunte Brothers v. Fed. Trade Commission, 104 F, (2d) 996, 
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997; [28 F.T.C. 1959; 3S. & D, 111] cf. Fed. Trade Commission v. 
Cwwil Service T. Bureau, 79 F. (2d) 118, 115 (C. C. A. 6). [21 F.T.C. 
1198; 2S. & D, 306] We cannot say there was no reason to apprehend 
its renewal, for the petitioners were still continuing the analogous 
unfair practice of supplying bingo paraphernalia. 

Originally the petitioners manufactured some of the merchandise 
they sold but for the last ten or fifteen years they have done no 
manufacturing whatever. The Commission found that the use of 
the word “Manufacturing” in the petitioners’ trade name had the 
capacity and tendency to deceive the purchasing public. Whether 
elimination of the word was required or whether some explanatory 
clause such as “distributors only,” which the petitioners offered to 
print below their trade name on all stationery and advertising, would 
be adequate to prevent deception, was for the Commission to deter- 
mine. Under our decisions in Herzfeld v. Fed. Trade Com[67] mission, 
140 F, (2d) 207 [38 F.T.C. 833] and Charles of the Ritz Distributors 
‘Corp v. Fed. Trade Commission, 148 F. (2d) 676, 680 [39 F.T.C. 
657, 663] this court may not disturb the measure of relief which the 
administrative tribunal thinks necessary. 

The order is affirmed. 
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1Page references to stipulations of the Radio and Periodical Division are indicated 
by italics. Such stipulations are also distinguished by figure “0” preceding the serial 
number, e.g., ‘‘03294”, etc. 
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InSigmiag Naval as Sea ee Soe eae te ee ee 419 (03295) 
BIEN 1D is ee be ar a EE ice tele tin CUNE 8 OYE PLC IE ATES Bee? RIS ST 389 (4093), 409 (4123) 
<Kay; sCOSIMeLICY prepatatiOns 2-22. 5 5) as Sele re ee ee ee 413 
SST USDOL US W CODY oe ee a 416 
Leak-stopping > TiquidicS Old ergs 2 ao oe eee ee 412 
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Dealer being— 
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1 Covering practices included in cease and desist orders and stipulations, at p. 482, in 
instant volume. For index by commodities involved rather than by practice, see Table 
of Commodities, preceding. 
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Agreements, unlawful, to restrain competition. See Combining or 
conspiring. 
Allowances for services or facilities, discriminating in price through. 
(See Discriminating ete: ) tas 8. la Sas Sele a cere merece ve ee 244 
Anti-freeze qualities of product, misrepresenting as to. (See Advertis- 


ing, etc.; Misbranding, ete.; Misrepresenting directly, et¢.)- 4.2 ee 195 
Antiseptic qualities of product, misrepresenting as to. (See Advertising, 

ete.5 oMasbranding:: etc: ies 2 ek SEL en eek eae 66, 361 
Army, claiming indorsements of, falsely. (See Claiming, et@)2o32 22 66 


Auxiliary or improving qualities of product, misrepresenting as to. (See 
AGVerbisthg, GCC. Moi = eee r ea ene oR se SOneeet cee ee eee eT 256, 306, 319 
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Branding product falsely. See Misbranding, ete. 
Brands and labels, using false or misleading. See Misbranding, etc. 
Brokerage payments or acceptances, discriminating in price through. 

Seca) ISCrimMM SAI PITCC) mrs ae ae ne ee a Se ee 150 
Business status, advantages or connections, misrepresenting as to. See 

Advertising, etc.; Misrepresenting business status, etc.; Misrepresent- 

ing directly, ete. 
Claiming or using indorsements or testimonials falsely or misleadingly: 

As to or from— 


LEG (01 IS GS BS apa PEED een Ns SE a a A ee Se Se a eae oat 312 
Government— 
DNV STE ee see SA ee Eee OE SIE TAROT ES AEG eer ee Mer ape ee Ls 7. eee 66 
CO Mere RSC eee Ese een alin aie 5: See E a ie wil Men ee ager PaaS 204, 212, 825 
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Coercing and intimidating: 
Suppliers— 
Dereon OV COU, =a ae Se es ae ee ee Se oe 44 
Combining or conspiring: 
To— 
Coerce desired action by suppliers— 
Through— 
NEY, CO Ue a we ee ee gee Sh 44 
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Through— 
Agreeing on prices by producers and wholesalers______ 230 
Confining sales to certain wholesalers ________________ 230 
EVIE ROOM CUL OW, a a a a ee 292 
Monopolizing, by lease, all available docks, ware- 
WOUSCSis CLC iaie es foe se eg Bee ee 230 
retusa tor SCUmat less. 2. aes U Sa  e SN e 292 
Selling: only tbrouch. association. = eae Se en 230 
Comparative merits of product, misrepresenting as to. (See Advertis- 
ing, etc.) Begs soe Soe eS a eS eee ee ees 294, 312 


Competition, restraining concertedly. See Combining and conspiring. 
Competitive products, misrepresenting as to. (See Advertising, ete. ; 
Misbrandine sete +) Disparacing, «evel a2-S-= == 2s ----- = 3, 294 
Competitors and their products, misrepresenting as to. See Advertising, 
ete.; Disparaging, ete. 
Composition of competitor’s product, disparaging. (See Disparaging, ete. ) 3 
Composition of product, misrepresenting as to, (See Advertising, ete. ; 
Misbranding, ete.; Using misleading, ete.) ~--__------ 84, 90, 114, 166, 340, 371 
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Concealing or obliterating law-required marking: 


Wool products tags or identification __________-__-----~--------__- 53 : 


Corporate name, assuming or using misleadingly. See Assuming or 
using, ete. 

Cosmetic or beautifying qualities of product, misrepresenting as to. (See 
NWOT EIS TIS CLOG), oes a ep aa ee 334 

Cumulative annual quantity discounts, discriminating in price through. 


(See Diseriminating, ete.) 242) See ee ee 244 - 
Cutting off competitors’ access to market : 
Through— 
Monopolizing, by lease, all available docks, warehouses, ete.___- 230 


Dealer misrepresenting business as laboratory. (See Advertising, ete. ; 
Assuming, ete.; Misbranding, etc.; Misrepresenting business status, 


OCLC?) 22 ees ee Se Se es Se ee Ge Se ee ee eee 256, 294 
Dealer representing self falsely as manufacturer. (See Advertising, etc. ; i 
Misrepresenting business status, etc.) ~-----------------------~- 1, 66, 117 


Deceptive or unfair acts or practices condemned in this volume. See : 
Unfair methods, etc. 
Deodorant qualities of product, misrepresenting as to. (See Advertising, 2 


ESOS) passes as a AR Md ee ES Seca see ees _ HES he aS Gila 
Depictions, misrepresenting U. S. ate indorsement by ~----_---___ sane 66 
Compositionvor nature-of- product by: ae -. 340- 


Disclosure, neglecting unfairly or deceptively to make material. See 
Neglecting, etc. 
Discriminating in price: 
In violation of Sec. 2, Clayton Act— 


Through— 
Allowances for services or facilities ____________________ 244 
Brokerage acceptances or payments __._______-_______ 150 
Charges and_ prices, generally —-_--_________ 224, 263 
Cumulative annual quantity discounts _________.___._.-._____ 244 
Pooling=chain: store: orders 244 
Disparaging or misrepresenting competitors or their products: 
Products— 
Composition— ~ 
“SVAN WW? > eas Se ee oe ee ee 3° 
Qualities or properties— 
Mothproohny, S38 20 see ae ae ee 294 
Doctor’s indorsement of product, misrepresenting as to. (See Advertis- 
MINES CUCK) a te oe re ee a ee 312 
Domestic product misrepresented as imported. (See Advertising, etc.; 
Misbranding, etc.; Using misleading, ete.) __...__._.______ 286 
Durability or permanence of product, misrepresenting as to. (See 
Advertising; /C6C.) ieee ere cs Seed eR eee ie mea ae ey ee a 294 
Economizing or saving qualities of product, misrepresenting as to. (See 
AAVErtiSings<CCG:). See ae te ee eee 306 
Wngraved, misrepresenting product as being. (See Advertising, ete.)___ 76 
Exporters, dealer misrepresenting as. (See _Advertising, ete.; Mis- 
representing: business, status, Ctr )x. a. a areas ee eee eet 66 
“First quality,” misbranding seconds as. (See Misbranding, CbGl) ja ees 66 
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Page 
Free product or service, misrepresenting as to. (See Advertising, ete. ; 
Offering. ete.) 22 se aa es ed ED Cet Oe Te f 
Functional effectiveness of product, misrepresenting as to. (See Adver- 
Sire tO ee ee 2 et a ol Sees Gli acres 294 
Furnishing means and instrumentalities of misrepresentation and de- 
ception : 
Through supplying deceptive— 
AGYVOEUSING Inaterial- ts get: Baka h ests! sterile s To 76 
Germicidal qualities of product, misrepresenting as to. (See Advertising, 
Ess Se eee ed RE Re ot os ema pe Hse sapenbes coat eS 361 
Government approval or indorsement, misrepresenting as to. (See Ad- . 
EELISINS acCL Gn) a peat a eee So Sn SS hs 3, 66, 204, 312, 325 
Government connection, misrepresenting as to. (See Advertising, etc. ; 
Misrepresenting business status, ete.) ~_-___________________ 204, 212, 325 
Government standards, misrepresenting conformance with. (See Mis- 
pranding.-ete)~ 23> 2s. AR oe Ny ae RL Eee ee) od a Oe AER AY SEES pace rae 66 
Hand-made, misrepresenting product as being. (See Advertising, etc.)_. 157 


Healthful qualities of product, misrepresenting as to. See Advertising, 
etc. ; Neglecting, ete.; Using misleading, etc. 
History of product, misrepresenting as to. (See Advertising, etc.) ._-__- 204, 
212, 294, 325, 327 
Identity of business, misrepresenting as to. (See Advertising etc.; As- 
suming, etc.; Misrepresenting business status, ete.) ~----------------~ 120 
Imported, domestic product misrepresented as. (See Advertising, etc.) 114, 286 
Importers, dealers misrepresenting as. (See Advertising, etc.; Misrepre- 
Renting = pusiness status, etc.) - <2. -e 6 re ee ee 66 
Indorsement or approval of product, misrepresenting as to. (See 
Claiming or using, ete.; Misrepresenting directly, ete.) __8, 204, 212, 312, 325 
“Trregulars,” misbranding product as. (See Misbranding, etc.) —~------- 66 
Labeling products falsely. See Misbranding, ete. 
Labels or tags, removing in violation of Wool Products Act. (See 
Concealing or obliterating, etc.; Misbranding, etc.)  ~----------_--__ 53 
Labels or tags, using falsely or misleadingly. See Misbranding, etc. 
Laboratory, dealer misrepresenting business as. (See Advertising, etc. ; 


Misbranding, ete.; Misrepresenting business status, etc.) ~------__--_ 294 
Limiting production through agreement. (See Combining, etc.)---_---_ 292 
Maintaining resale prices: 

In violation of Miller-Tydings amendment to Sherman Act____-_-_ 137 
Manufacture or preparation of product, misrepresenting as to. (See Ad- 

Tirso me OhCs ines: ee es eee se ee a: Se re eee 76, 157 
Manufacturer, dealer representing self falsely as. (See Advertising, ete. ; 

- Misrepresenting business status, etc.) ~-------__-------------~---- 1, 66, 177 


Medicinal, therapeutic, remedial and healthful qualities of product, 
misrepresenting as to. (See Advertising, etc.)__ 90, 182, 188, 222, 312, 347, 361 
Misbranding or mislabeling: 
As to— 
Business status, advantages or connections— 
Connections and arrangements with others— 


IEG HORI ee es ea eee oe 66 
Dealer owning— 
RESO Ty sy ee ee et ee ee 294 


IZ RUIN eee et 2 a ere ee cae 195 


478 FEDERAL TRADE COMMISSION DECISIONS 


DESIST ORDERS 


f Page 
Misbranding or mislabeling—Continued. 

As to—Continued. . 
Competitive products? ===> see ee ee pepe her 294 
CompositionVof product 222s. == 33S _. 84, 114, 166, 340 

By qdepictionsijere ie: Yas Soltis tae were igh jaro piteeyes mgt 340 

Wool Productsaltabeling Ache =) 222 ee ee 66, 166. 

Gonflieting tags, ete; <_. 22 = 8s eine Stee Ee 166 

Removing identifying tags, etc. (2225+ --ster*2osUe 53 
Domestic product being imported s22=-+2+++--— 4-22 2i 253-2} ion 286 
Government standards— 

We. SA mi yet Sachs ee ea Ss etsy eed toe Eee eee: See 66 
Eistonyeot producti s2. 2 5 ae ee ee ee eee 294 
Indorsement, approval or sponsorship of product— 

WES ATO, nse Ee i ee ea aes el byt fa os aepetu eds 66 

Byidepictions st4asSech race ao xbi Gt = ebe hk yete _ Hei 66 
Manufacture or preparation of product— 

“Hand *Made” .223-- 222. Lomk. Sopa 55 bi peeotaeien ys ber aaa 157 
Nature of sproduct: 2a. 24u2 “ssaeapencion  splameds Fee eae aie 256, 340 | 

By depictions, —22__2 Shy or (Epp ed a hgee we eySeat b> pap Suse e tes Pewel® 340 
Old, secondhand or used product being new ____-__------_-_-_ 84 
Qualities, properties or results of product— 

AMTISEreeze Yh 2 Bes 8 Bee Soph Appear ai aes ieee teed Se 195 

Antiseptic; germicidal (rs sas Pee id Fie ete ea ea 66 

AtExihaty. 7M prowing 6° Ges snares See Aryan Tae 256 

Durability<opapermanencey sis 47 3s +25 Fete ses) a eee ee pass 294 

Functional effectiveness, scope _----____ “eye the one A Geeas 294 

Mothprooting)7s-euct es | tates rer Forme at seuasiens 294 

Preyentive .or: protectives:2: Hsiber sei i: sie wala igo sistpr2o6 
Quality— 4 

“First “quality” S22 sis cette ee ort oo oe ta ng See 66 

*‘SPrre guages ie Rae | Bas ee ee Ted 2 leet ey scales) ee hy 66 
Source or origin of produet— 

Place— 

Poreign’ jineigenerakssih tw i a Sune ene tyr- tate pel oe 114, 286 
Misrepresenting business status, advantages or connections: 

As to— ; 

Competitor or another being respondent ____=____-. + ott eas 
Connections and arrangements with others—- 

Well-knowhpublishers is: _rstietey Us siete pees ay eel 106, 120 
Dealer being— 

Manufacturer. a stew fevh: fram: mpl feasts eps «teal eis 2 9T, 66; 177 
Dealer owning— : : 

Laboratory. 2820- Us UE Boe ORR ARAg wy SG RADEE og 256, 294 
Government’ Connection > Susi ws WEN aes Os SE A eet 325 

SR OSP Se SE eh ie Se eee ng A SU A Og 204, 212 
Governmient=in@orSenrenitq= a= soe me ee eee 212, 325 
History Of business) Soe eee are Sean et emer co rere nes neni 294 
Tdentitywol; Seber gS Sa Shee ele ee entire ee See ot eae 120 
Importers*and\ exporters tases sei a ee 66 
Organization and operation ______ pit eae ee oe ee a 204 
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Misrepresenting business status, advantages or connections—Continued me 
As to—Continued. 
Qaaniseatlotig 2S sees) titan eh ow opel ves et SEN ee 6 Ped es 327 
morn vontolt ig ie 8 3 sk See i ee 195 
LOCKS So, DHA oman « Rewg lash ie Geet nieepo Dae: 204, 212, 325 
Misrepresenting directly or orally by self or representatives: 
As to— 
Business status, advantages or connections— 
Competitor or another being respondent _______.- 106 
Connections and arrangements with others— 
Well-known publisher VlLsine Sz sdowel: ip Teles: 106, 120 
PULL L Ver ae. Se eee. RBCs ee ae he pen eer 120 
Cemypetitive:products Jovlus: te asivisup_ sy iogion -7o can iiy 294 
IGISFO Ly OLA product? tsi. aos arte apes 294 
Manufacture or preparation of product ___---_-_-_--- 120 
Qualities, properties or results of product— 
Durability or permanence; 2.) ees oF tho? weg te eie anal. 294 
Functional effectiveness, scope, ete. _.._-__-_.-__________ 294 
MG th 500 bat eee ee Oe sews Dla a OF 8S one ad 294 
Sample, offer or order conformance __~_--_____-_____--- = 106 
Success or use of product— 
POMP AMUEACUUITOLS | fee 22 SEI ta ee 294 
_ Misrepresenting prices: 
As to— 
Exaggerated, fictitious being regular ___________________ 157 
Regular being special reduced —_~---__--___--__- Se Re 157 
Hera pems swhoelesale = so. e SAT ose a ee ha 157 
Monopolizing sales facilities, by agreement. (See Combining, etc.) -_____ 230 
Moth-proofing qualities of product, misrepresenting as to. (See Advertis- 

Inpeweterss isparacing, “euch Secures eat Seas TO ee ee aie 294 
Movie stars’ use of product, misrepresenting as to. (See Advertising, 

(RCL 280 c wots (028 EARN pad Lopes 2 pene Seed ewe es Ee he ese an Oe Ene 371 
Mutilating wool products stamps, tags or labels (See Concealing or ob- 

JIPSEAC EAT BCL Care 2 ee ele TS eee ee et ee ee i reese Se ee ee 53 
Name or title, product, using misleading. See Using misleading, etc. 

Name, trade or corporate, using misleading. See Assuming, etc. 
National Poultry Improvement Plan, wisrepresenting operation under. 

(See Advertising, etc.; Misrepresenting business status, ete.) --__-- 204, 212 
Nature of product, misrepresenting as to. (See Advertising, etc.) -~-~ 256, 340 
Neglecting, unfairly or deceptively, to make material disclosure: 

As to— 
Composition of product— 

Wool “Products* Labeling ACh siset ve soters: Sees ot er 66, 166 
SaileiyeO la EQUUC Usain = oe ee 32, 188, 195, 222; 347, 361 
Scientific and« relevant’ facts 242 ei Bee es oa 361 
Offering deceptive inducements to purchase: (See also, Unfair methods, 
etc.) 

Through representing or offering, falsely or misleadingly— 
UEP CO WS OOS ee ces ee HE ee OS A MATA Se © 1 
Sample; offeror ‘order “conformance “Les l2 te 106 


Specialeorintrodtuctorymotters-—— os othe se ee eee i 
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Old, used or secondhand product misrepresented as new. (See Advertis- 
ing, ete.) ~----------2=s--------+---~-- ------=-------=+= ‘dagalnsiaevises 84 
Oral misrepresentations by self or representatives. See Misrepresenting 
directly, ete. 
Organization and operation of business, misrepresenting as to. (See 


Advertising, etc.; Misrepresenting business status, ete.) ~---+---+--=- 204 — 
Personnel, misrepresenting as to. (See Advertising, etc.; Misrepresent- 

ing business status, ete.) ----------+_+---+-+---=++---=4+==~--+-=-+--- 327 
Pooling chain store orders, discriminating in price through. (See Dis- 

eriminating, @f¢>): 22s<.444, 352 oeee cesta ee ee eee 244 


Practices, unfair or deceptive, condemned in this volume. See Unfair 
methods, ete. 
Preventive or protective qualities of product, misrepresenting as ‘to. 


(See: Advertising... ete.) 222-5. Ss 2 eee 3, 76, 100, 256 
Price differentials, discriminating in price through. (See Discriminating, 
6te.) 5 Lt es Ee ae tniebee bg thoes 46 eotivenota soruha mies 248 


Price, discriminating in. See Discriminating in price. 
Price fixing, concerted. See Combining or conspiring. 


Prices: 
Misrepresenting. (See Advertising, etc.; Misrepresenting prices)____ 157 
Productivity of product, misrepresenting as to. (See Advertising, 
(BW) apie ee Peg lft ia SC a a) IE iE a wet NEE lo 3, 212, 325 
Qualifications of seller, misrepresenting as to. (See Advertising, ete. ; 
Misrepresenting. business’ status, ete.) ~—= = 8 327 


Qualities, properties or results of product, misrepresenting as to. See 
Advertising, etc.; Misbranding, etc.; Misrepresenting directly, ete. 


Quality of product, misrepresenting as to. (See Misbranding, etc.) ----__ 66 
Red Cross connections, misrepresenting as to. (See Misbranding, etc.) ___ 66 - 
Reducing qualities of product, misrepresenting as to. (See Advertising, 

CtCs) Mise o He ost 8 Eyer a eel le eee Ee ois Sa Sy Sb Re aie Sa eae 38 
Refusing to sell at less than fixed prices, concertedly. (See Combining, 

ete. )< a Seimei. oo taal ee 2b el souceie  eingho ws dasa Anes 292 


Rejuvenating qualities of product, misrepresenting as to. (See Advertis- 


ing, .ete: ;* Assuming, “ete, sesh. su beaten euie jam heey Ek teh 334 
Removing wool products’ stamps, tags, labels, ete. (See Concealing or 

obliterating; ete, )* Ee so Sue a SE POSTE A SE Os 53 
“R.O.P.” supervision, misrepresenting as to. (See Advertising, ete.; Mis- ~ 

representing business status, etc.) ~------_----_----_--___- 204, 212, 325 
Safety of product: 

Advertising falsely as to. (See Advertising, etc.; Neglecting, 
ete): SS Se ee oe 32, 188, 195, 222, 344, 361 
Failing to reveal material facts as to. (See Neglecting, 
teh) cee a eee SOR ee ee eee Sees 32, 188, 195, 222, 344, 361 
Scientific and relevant facts, misrepresenting as to. (See Advertising, 

CLC.) Si dsenna o8S2 esate Ake Ve sae oe Giese bene 3, 312, 319, 327, 361 
Selling only through trade association. (See Combining, ete.)__________._ 230 
Services or facilities, discriminating in price through allowances for. 

(See. Discriminating,~ete:) s_~-5-- _ oa  _a 244 


Size of business, misrepresenting as to. (See Misbranding, ete.; Mis- 
representing business status, etc. ) 


PSS oe Te ee 
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Pp 

Size or weight of product, misrepresenting as to. (See Advertising, at 

SE ay met ee ee eee Re ae Ce Le tay ess Se A eRe 157 
Source or origin of product, misrepresenting as to. (See Advertising, ete. ; 

Assuming, ete.; Misbranding, etc.)________--- 61, 114, 286, 371 
Special or limited offers, misrepresenting as to. (See Advertising, etc. ; 

Offermne? ete] MEIGaie eet Tor Sine vol no llni addi oc siien ge 1 
Stock, misrepresenting as to. (See Advertising, ete.; Misrepresenting 

BUSINESSEStALES, rele) i) VG Toei I |e} SONG oF 204, 212, 325 
Success or use of product, misrepresenting as to. (See Advertising, 

EEE a a a ge ee 212; 325 
Tests, misrepresenting as to. (See Advertising, etc.) _._.__________ . 204, 212 


Therapeutic properties of product, misrepresenting as to. (See Advertis- 
ing, ete. 
Trade association, restraining competition through. See Combining, ete. 
Trade or corporate name, using misleading. See Assuming, ete. 
Unfair methods of competition, ete., condemned in this volume. See— 
Advertising falsely or misleadingly. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or 
. misleadingly. 
Coercing and intimidating. 
_ Combining or conspiring. 
Concealing or obliterating law-required marking. 
Cutting off competitor’s access to market. 
Discriminating in price. 
Disparaging or misrepresenting competitors or their products. 
Furnishing means and instrumentalities of misrepresentation and 
deception. 
Maintaining resale prices. 
Misbranding or mislabeling. 
Misrepresenting business status, advantages or connections. 
Misrepresenting directly or orally by self or representatives. 
- Misrepresenting prices. 
Neglecting, unfairly or deceptively, to make material disclosure. 
Offering deceptive inducements to purchase. 
Using misleading product name or title. 
Unique nature of product, misrepresenting as to. (See Advertising, etc.) 294 
Using misleading product name or title: 


As to— 
Conipositionaot sproduct=—- == Se 114, 166, 340, 371 
Domestic product being imported____-_--_-_-_-__-__--____-__-- 286 
IN Get te BEOUUCL: ee ees oe tee ee 340 
Qualities, properties or results of product— 
Purabilitye orn permanences-= 222505 7 2aor asa ed 294 
Medicinal, therapeutic, remedial or healthful__________- 182, 188 
REGiMOnOOine em eeres Semen = Sea ee 294 
VE SREYG URC RY a hg eae oe DS SS ip ae 3 
fie Vena ses ee ee eS ee ah. Eee 334 
Source or origin of product— : 
Greet: Sh ek gS a 120 
TE ee eae ee a ee 61, 371 


Free goods or service— 

Price included in charge or service otherwise demanded 389 (4094) 
hE 2 a i Celera ote ag neue BBN a) Seer 411 
Government approval— 


Army (Or NA VYeo os ee ee Sao oer ae RUE Le SO eg a ee aie ee 404 
Guarantees __________ 385 (footnote), 389 (4094), 408 (4113), 411, 415 
History of. product2\ 220 es 2 eee 411 


/ 


1Page references to stipulations of the Radio and Periodical Division are indicated 
by italicized page references. Such stipulations are also distinguished by figure “0” 
preceding the serial number of the stipulation, e.g., “03294”, etc. 
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Using misleading product name or title—Continued. 
As to—Continued. 
Success or use of product— . 
Textile manufacturers__-—_-_ 2-2. == 2b ae 294 = 
Value of product, misrepresenting as to. (See Advertising, etes)G-Se e238 157 
Wool products, misbranding under Labeling Act. (See Misbranding, ete. ; 
Neglecting; cete)) 2522-22 oe es ee ee ee 66, 166 
Wool products, removing tags, ete., required by Labeling Act. (See 
Concealing-er obliterating, etc.) ~~~ =~» + -— -+-=+-++--+ -~-<---=-- 53 
STIPULATIONS’ 
Advertising falsely or misleadingly : 
As to— 
Abridzed: product: being; complete: =- = = ee 387, 388 
Business status, advantages or connections— 
\ BST CGS en cee ae ae a 408 
Connections or arrangements with others_________-_- 389 (4094) 
MOCiST s COMMDANY cee ae a ee eS ee eee Bio ae 
National Poultry Improvement Plan__________~~ 405 (4115) 
University of Alabama = == 22 Se eee —~393 
Dealer being— ; 
MaboOratonies pose se sae a oe ee es ee 411 
Maniifacturert= = oe Se - ee Aer eee 405, (4116) — 
SSS UU OSE ™ ct ee Bl a ee Soe 
History, “Of, sellers. vn. 3 2scee ts es eee ee 885 (3993) 
SUSE S CT ae ee ee 393 
Nature £0f producti Au 2) Fee oe es ee ee ee 401 
Private business being ‘Institute’ __________-________ 414 (4129) 
Size),.and simporntance: 2.5 ee ce ee 399 (4106), 411 
Unique: nature, Of” DUSINeSS = =e a ee 399 (4106) 
Comparative merits of product___-__________ 389 (4094), 409 (4123) _ 
Composition. of product ._- uss ts 389 (4094), 410, 418, 416 
BLE C01 COR Ses a ee eee eee een ees BENE c Sere 397, 409 (4124) 
“Leatherette! 22-2 en 8 So a ee ee 397 
SOU“ COlONN EG =. a Re een, Sie eg eee One Pe ee 397 
Rts Nf ae ae eine te SANS acetone N Whats 409 (4123) 
TOA Kee GOld ot ks ee eg ee a 389 (4094) 
Coupons discoulltsass es ee eee nausea 407 (4121) 
Domestic product being imported____-.__-____=_" __ 4. ___ 414 (4180) 
APU DV CLONUS ee os eee ae ae ee ee ee ee 408 
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Page 
Advertising falsely or misleadingly—Continued. 
As to—Continued. 

Indorsements or approval of product— 
Hay fever associations. = 5 =. — "> Bete Or OE 385 (3993) 
Manufacture or preparation of product______________ 389 (4094), 397 
BUC HIM ES, pa eee ee RY SOE see 407 (4121) 
“Hand forged,” “hand ground,” “hand made”________ 405 (4116) 
Nature of product_.... --) <> 400, 401, 407 (4121), 410, 411, 412, 415 
IPR@eS mw tne Ra 389 (4094), 407 (4121), 408, 420 (08297) 

Qualities, properties or results of product— 

Auxiliary, improving and supplementary________________ 411, 415 
Cosmetic, toilet or beautifying______.__________ 411, 420 (08296) 
Functional effectiveness, operation or scope____-____ 385 (3993), 
389 (4094), 403 (4111), 414 (4129) 
Medicinal, therapeutic, remedial and healthful________ 385 (39938), 


386, 400, 411, 413, 420 (03297) 
Preventive or protective__ 385 (3993), 400, 403 (4111), 479 (03294) 


ERC TEOMA Ea noe ee ee et a eT Ee eee 413 
Renewine sor restoring. = 22250 i er 411, 419 (038294) 
SLi ETM ESV EL EVANS hoetes VOT (Sl le I a in el nero Ss pe ke a 400 
My Fe einth ert ROO NICU a em ae ee ee 389 (4094). 
ieee aeOt STO COUNICL a ens a ee ee ae A 396 (4108) 
Scientific or relevant: facts___.____________ 400, 411, 413, 479 (03294) 


Size or dimension of product__-_385 (3845), 406, 407 (4119, 4120) 
Source or origin of product— 


IMIG CER ec a ee wh Eo pagan Reet Siberian stig Lear aera yey og oie RE es 393 

Place— 

Foreign, in genera] __________ 385 (footnote), 898, 414 (4130) 
Speci orelimited (Ofers==-- Fe ee se ee 889 (4094), 393 
Spee SsclectionnoL customer. = 22" se ee 408 
MINCCOSS Ot Se, Of PLOduel snes no ee 389. (4094), 411 
Ss eS ee te a OO ia ee en ras 415 
Unindne: watnre OL produetaso=. S25 a 413, 420 (03298) 

Rote pious eee ere ee ee ae ee, ce 389 (4094) 

NEEL Sa aS a ee ge ee eS 889 (4094) 
Assuming or using misleading trade or corporate name: 
"As. to— 
Connections and arrangements with others— 

Hore LOCOMIA, ee rece, a ee ei 398 
Dealer being— 

WHOL CONICS ake oie ee on 0 a a a ee 411 

COS EB GN S1 44 yes i le alg pe a ee Reel a bs ae OE 
Government sponsorship— 

National Poultry Improvement Plan__-__---------_--~- 405 (4115) 
Taietidusy QUE RG eee eS ee Se es See eee See eae 393 
NGI E MOL een TOUCHES 26 nee mene) a ers arn ee ee ee 401 
Private business being “Institute”’__-__-__-__-__----_---_ 414 (4129) 
Size and importance of ‘business=_ == + = __- = ___ 2+ -__s 411 


Claiming or using indorsements or testimonials falsely or misleadingly: 
As to or from— 
iiVatevelessOClitiOls ase = ne et em 385, (3993) 
INMCCIGM@eaa PA ZINC se ae es et ee 385 (3993 ) 
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Page 
Disparaging or misrepresenting competitors or their products: 
As to— : 
Prices 220 ee ae ea ae a eae SS pees a eae 389 (4094) 
Misbranding or mislabeling: 
As to— 
Composition of product— 
“Gold? eikest se oe 2h reese Bre Oe ee ee 409 (4124) 
Government approval— 
army oniNavysdts f2Gs2._.ape-82 2. oe ee 
Manufacture or preparation of product— 
‘44K Gold, Plated pix 3 oe sae ee 389 (4093) 
Naturemof product. ==— 2) see ite ps4 ne tee sae 401, 412 
Quality of - product] 2. Se Bee ee eee a et Se eae 389 (4093) 
Size, or }dimensionnof products. =--—- 2-2 = 2=_2 =o 385 (3845) 
Source or origin of product 
Koreion: ine several =) S00 Ss Se eae 385 (footnote) 
Misrepresenting business status, advantages or connections: 

As to— : oe 
Branchos”. oe ee a ee eae ee 408 
Connections and arrangements with Others. ss cos <— yes See 389 (4094) 

Foreign: company=-=—- = =e oe a eee 398 

University “of Alabama - 2 —Ss.- Sate Ae ee 393 
Dealer being— 

MabCratoges) ses Ss es as aa ne i ee eee 411 

Mantfacttrer 2.222005 2-3 oe ee oe 405 (4116) — 

Studiot: eons. = See ee eee eee 2 eee arena eo 397, 408 
History of seller_______ oe Bees ie ise Soe ghia ares oe 385 (3993) 
National Poultry Improvement Plan____-___-______ sere oilen 405 (4115) 
Nature: Of proguct== 125 _ a sss Se oes eS ee ee 401 
Private business being ‘‘Institute”’____-___________________ 414 (4129) 
Size,,and’ importance: 2.2 <2 o8 ss Ss Se ee 399 (4106), 411 

Misrepresenting directly or orally by self or representatives : 

As to— 

Dealer“being ‘studios 28 = 26 ee ee Se ee ee 408 
Misrepresenting prices: v 

As to— 

Close-out ‘or Sale 2c. ec ee ee 389 (4094) 

COMparallVve’ Sa << en a a ee ee ee 389 (4094) 

Coupon “discounts! sss. se ee re hs ee eee 407 (4121) 

Exaggerated fictitious being regular_________________ 389 (4094), 408 

Regular as special reduced__-+_--_-- ==_-_=_ === 408, 420 (03297) 
Neglecting, unfairly or deceptively, to make material disclosure: 

As to— 

Abridgement> ofsproduct 23-38 so aa Ae ee 387, 388 
Composition of product— ; 
Rayon s:22) 2 392, 394, 395 (4100, 4101), 899 (4107), 402, 416 ~ 
New-appearing product being old or second-hand______________ 392, 
396 (4102), 408 (4112) 
Non-compliance with U. 8S. Navy regulations ____________ 419 (03295) 
Safety of product__----_-_- iit, MLA Siberia eet 5 arenes 396 (4103) _ 
Size and dimensions of produce ees 885 (3845), 406, 407 (4119, 4120) — 


Source or origin of product z 
Foreign, in general) 2222 3es ee eee 385 (footnote) 


INDEX 485 


STIPULATIONS 


: : : P 
Offering deceptive inducements to purchase: — 


Through representing or offering, falsely or inisleadingly— 
Free goods or service— 
Price included in charge or service otherwise demanded 389 (4094) 


EONS oR eS She ee a a NN 411 
Guarantpesmieet A027 Ce oe nS 385 (footnote), 389 (4094), 411, 415 

pee Ei ONG crenata Co me hs 2c ee 2 tS aN ee a 403 (4113) 
Prices— : 

Coupee GisCQuats sn. Sess ee eT ee 407 (4121) 
paselotiiyeCOUpON so ae wo a ee ee ee eS 389 (4094) 
Ppeciaulsor aimited. offers ><> =o 92 se a 889 (4094), 393 
Terms and conditions 

EVER DLCs. ere ete a et eet UL aes: Gel shee 385 (footnote) 


— Unfair methods of competition, ete., condemned in this volume. See— 
Advertising falsely or misleadingly. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or mislead- 
ingly. 

Disparaging or misrepresenting competitors or their products. 
Misbranding or mislabeling. 
Misrepresenting business status, advantages or connections. 
Misrepresenting directly or orally by self or representatives. 
Misrepresenting prices. 
Neglecting, unfairly or deceptively, to make material disclosure. 
Offering deceptive inducements to purchase. 
Using misleading product name or title. 

Using misleading product name or title: 


As to— 
Conposition of product—— = 4 2 ee 402, 410, 413, 416 
CGO ee ns ee ee Se ee ee oe 409 (4124) 
AT NOPCLLC vans ee ee oe eae ee See 397 
Domestic product being imported__-___--------_---_--_-- 414 (4130) 
WACMPCVaROL COON CE= = sar ee eet ele et ee 388 
Manufacture or preparation of product— 
OTA een 0G Fd 2c 9 Cc I ee ee dc eo 389 (4093) 
INFERLE Ot Promuech = os 252 ea. ek 400, 401, 402, 410, 412, 415 


Qualities or properties of product— 
Medicinal, therapeutic, remedial or healthful___ 413 420 (03297) 


Preventive or protective_____--_--_--_------------- 419 (08294) 
Renewing. 01 restoring” 2-4 oes 419 (08294) 
Gudiity 1.0L product == 2-5 = = ea 389 (4093) 
Source or origin of product— 
DN eii@ Reis sts ee ee Bier Nes Sete Se ee 389 (4094), 393 
Place— 
Moreen in SCeneLal se. 2a a a 898, 414 (4130) 
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